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1 This is an action for declaratory judgment and injunctive relief in which Home
2 Builders Association of Northern California, California Chamber of Commerce, Construction
3 Materials Association of California, Building Industry Legal Defense Foundation, Califorma
4 Alliance for Jobs, Steven M. Delucchi, and Mary O. DeLucchi (“Plaintiffs™) challenge the
5 final designation or “rule” designating critical habitat for the Alameda ;whipsnake,
6 Masticophis lateralis euryxanthus, issued by the ;’Unitcd States Fish and Wildlife Service
7 (*the Service™), See 62 Fed.Reg. 64306, The court hés federal question subject matter
8 jurisdiction over this action under 28 U.S.C. sectiiun 1331 and pursuant to the Administrative
9 Procedures Act, 5 U.S.C. sections 701-706 (providing for judicial review of agency action).
10 Plaintiffs move for summary judgment, @ntendihg that the Service designated critical
11 habitat for the Alameda whipsnake (“the snake™) without adequate delineation of the area or
12 sufficient analysis of the economiic and other im]jpacts of the designation in violation of the
13 Endangered Species Act (“the ESA™), 16 U.S.C.; sections 1531 ct seq.; the Administrative
14 Procedures Act (“the APA”),5 1J_S.C. sections 5B1, et scq.; the National Environmental
15 Policy Act (“the NEPA™),42 U.S.C. sections 43121, et seq.; the Regulatory Flexibility Act (the
16 “RFA™), 5 U.S,C. sections 601, et seq.; and the $mall Business Regulatory Enforcement
17 ?aimess Act (“the SBREFA™), 5 U.5.C, sr:ctionA:; 801, et seq. Piaintiffs contend that the final
18 rule designating critical habitat for the snake shéuld therefore be overturned and remanded (o
19 the Service. .
20 Defendants the Service; the Department of the Interior; Gale A. Norton, Secretary of
21 the Interior: and Marshall P Jones, Jr., Acting Director of the United States Fish and Wildlife
22 Service (“Defendants”) also move for surnmary' judgment, contending that the final rule
23 designating the habitat for the snake should be ypheld, but also arguing that the court should
24 order a limited remand of the rule to the Service for reconsideration of the economic analysis
25 required by the ESA in light of the decision in ﬁ‘ ew Mexicg Cattle Growers Ass'nv. (LS.
26 Fish & Wildlife Service, 248 F.3d 1277 (10" Cir. 2001) and for revision of the legal
27
28 2




(5/13/03 10:12 FAX 2023050275 DOJ-WILDLIFE SECTION + INTERIOR_SACRAME 005,061

14:@88 MAY 12, 20@3 1ID: U.S. DISTRICT COURT TEL NO3i 4387226 #5@3Z PRGE! 4-a0

1 descriptions of the seven critical habitat units degignated by the Service.

2 BACKGROUND

3 The Service formally prolﬁased listing theisnake as a threatened species under the

4 ESA in 1994, 59 Fed.Reg. 5,3774 (Feb. 7, 1994), and published a final listing rule in. 1997,

5 62 Fed.Reg. 64,306 (Dec. 5, 1997). The Service’ did not designate critical habitat for the

6 snake at that time. Pursuant to the ESA, a desig@ation of ctitical habitat is to be done

7 concurrently with the listing. 16 U.S.C, sectionsél 533(a)(3)(A), 1533(b)6EXC)GI).

8 Intervenor filed suit in 1999 in the United States District Court for the Northern District of

9 California to compel the designation of the critical habitat for the snake, as well as six other
10 | species. See Southwest Center for Biological Difvarsitv. et al. v. United States Figh and
11 Wildlife Service. ¢t al., case no, CIV 99-1003 WH{A Pursuant to a settlement agreement in
12 that case, the Service agreed to submit for publication in the chcxal Register a proposal to
13 withdraw the existing “not prudent™ critical habitat designation for the snake, together with a
14 new proposed critical habitat on or before March 1.2000. See Exhibit A, Intervenors’
15

Memorandum of Points and Authorities in Opposition to Defendants’ Motion for Voluntary

16 Remand. The Service further agreed that if it determined that designéti on of ¢ritical habitat
17 for the snake was prudent, it would, by September 1, 2000, submit for publication a final

18 critical habitat designation for the snake and simultancously withdraw the existing “not

19 prudent” designation. Id. The September 1, 2000 deadline was subsequently extended to
20 September 22, 2000, by stipulation of the partics, and the final designation of critical habitat
21 was published in the Federal Register on October 3, 2000. 65 Fed.Reg. 58,933. Tt is that

22 final designation of critical habitat for the sna.ka‘ﬁ (*the Final Rule”) that Plaintiffs challenge in
23 this action. | |

24 PROCEDURAL HISTORY

25 The complaint in this action was filed orL June 7, 2001, and Defendants filed an

26 answer on September 18, 2001. On Ocr.c:bér 19, 2001, the Center for Biclogical Diversity
27 |

28 ‘
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(“Intervenor™) filed a motion to intervene as a2 matter of right pursuant to Rule 24(2), Federal
Rules of Civil Procedure. In its moving papers, Intervenor explained that it had initiated the
edministrative and lcgal actions that led to the listing of the snake as a threatened species and
to the designation of its critical habitat. The Magistrate Judge found that Intervenor met the
four requiremnents for intervention of right and therefore granted Intervenor’s motion. See
Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050, 1061 (9" Cir. 1997), cert.
denjed, 524 LUI.S. 926 (1998) (the four requirements for intervention of right are timeliness, a
significant protectable interest reléting to the subject ol the action, practical impairment of
the intervenor’s ability to protect that interest, and inadequate representation by the parties to
thé suit).

On February 22, 2002, Defendants filed a motion for voluntary remand, the stated
basis for which was the Service’s desire to voluntarily reconsider its designation of crtical

habitat for the snake in light of the decision in New Mexico Cattle Grower’s Ass'n. v. U.S,
Fish & Wildife Service, 248 F.3d 1277 (10™ Cir. 2001), Defendants sought an order from

the court vacating the Final Rule, and Plaintiffs filed a brief in support of Defendants’
motion. Intervenor, however, opposed Defendants’ motion. After taking the marter under
submission on the papers, the court issued a Memorandum Opinion and Order denying

Defendants’ motion for voluntary remand, and holding as follows;

In summary, the court finds that the Service has been unable 1o provide
sufficient legal authority to support the method by which it is attempting to change a
duly promulgated rule, Instead of utilizing the clear]y established administrative
procedures for amending or révising a rule, the Service, (inding itself in a litigation
posture, has conceded that the rule was not promulgated in compliance with ESA and
asks the court to vacate the nile and remand the matter to it so that it can create a new
rule. The courl notes Lhat (his is not a case in which later-ucquired information has
caused the Service to rethink its decision. Rather, the Service’s only stated reason for
seeking this remand is the Service’s own conclusion that its decision does not comply
with a later-issued decision by the Tenth Circuit. Implicit throughout the Scrvice’s
papers is the assumption that the existence of this decision makes the Alameda
whipsnake critical habitat determination per se invalid or illegal. The Service even
refers to 1ts “quty to abide by recent judicial interpretations of the ESA.” As stated
above, the court finds thar this assumnption: is faulty, for the obvious reason that this
court is not within the Tenth Circuit, Further, the court finds that the existence of the
Tenth Circuit opinion is insufficient to overcome the Service's duty to comply with
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the statutorily mandated procedures for revising or amending a critical habitat rule. In
summary, the Setvice has failed to demonstrate that this court can properly remand an
ESA rule to the Service without making a determination on the merits and without the
Service complying with the statutory procedures for revising a rule.

Memorandum Opinion and Order Re Defendants’ Motion for Voluntary Remand, July 2,
2002, 17:12 - 18:4.

On September 20, 2002, Defendants filed a *“renewed” motion for remand, which
Plaintffs and Intervenor opposed. The court took the matter under submission without aral

argument and denied the motion, finding as follows:

In their original motion, Defendants asked the court to vacate the rule and then
remand the matter to the agency. In their current motion, Defendants again ask the
court to rernand this matter, but ask the court to do so without vacating the eurrent
rule, thus allowing the current rule to stay in effect until a new rule is issued. The
court finds that this change in the relief sought by Defendants does not address the
basis of the court’s prior decision. . . . The proposal by Defendants of remanding
this matter without vacating the present rule does not remedy the defects in their
original motion, as previously explained by the court. . . The court must find,
therefore, as it did in regard to Defendants’ original motion, that Defendants have
failed to demonstrate that this court can properly remand an ESA rule without making
a determination on the merits and without the United States Fish and Wildlife Service
complying with the statutory procedures for revising arule. Scg generally, Greene v.
Union Mutual Life Insurance Compainy, 764 F.2d 19, 22 (1st Cir. 1985) (requests for
reconsideration of interlocutory decisions of the district court are subject to the
complete power of the court rendering them to afford such relief as justice requires).

Memorandum Opinion and Order Re Defendants’ Renewed Motion for Voluntary Remand,
November 6, 2002, 3:2 - 4:3.

Now pending before the court are the cross motions for summary judgment by
Plaintiffs and DefendAants. Intervenor has filed points and authorities in opposition to
Plaintiffs’ motion and in support of Defendants’ motion.

LEGAL STANDARD-

The review of final agency action is governed by the APA under an “arbitrary or
capricious” standard, thus an agency’s decision should be overturned if it was “arbitrary,
capricious, an abuse of discretion, other otherwise not in accordance with the law.” 5 U.S.C.
§ 706(2)(A); ldaho Farm Burgau Fed’n v, Babbift, 58 F.3d 1392, 1401 (9% Cir. 1995). The

Ninth Circuit has explained the application of this standard as follows:

=]
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1 Review under the arbitrary and caprieious standard is narrow and the reviewing court
may not substitute its judgment for that of the agency. Marsh v. Oregon Nalural
2 Resources Council, 490 U.S. 360, 376, 109 S.Ct, 1851, 104 L.Ed.2d 377 (1989)
(Marsh). We must determine whether the agency’s decision was made after
3 considering the relevant factors and whether the agency made a clear error of
judgment. Id. at 378, 109 $.Cr, at 186]1. We may reverse the agency’s decision as
4 arbitrary or capricious only if the agency relied on factors Congress did not intend it
to cousider, entirely failed 10 consider an important aspect of the problem, offered an
5 explanation that ran counter to the evidence before the agency, or offered one that is
so implausible that it could not be ascribed to a difference in view or the product of
6 agency expertise. Dioxin/Qrganochlorine Center v. Clarke, 57 F.3d 1517, 1521 (9™
Cir. 1995),
7
o Western Radio Services Co.. [ne. v. Espy, 79 F.3d 896, 900 (9* Cir. 1996), cert. denied, 519
. U.S. 822 (1996). In inquiring whether an agency’s decision meets this standard, “we ask
whether the apency ‘considered the relevant factors and asticulated a rational connection
10
between the facts found and the choice made.’” Natural Resources Defense Council v, U, S.
11
Depart. of the Interior, 113 F.3d 1121, 1124 (9* Cir. 1997) (quoting Pvramid [ ake Pauite
12
Trbe of Indians v. U. S. Depart. of the Navy, 898 F.2d 1410, 1414 (9" Cir. 1990)). Thus,
13 ' ,
4 the standard is “highly deferential, presuming the agency action to be valid and affirming the
agency action if a reasonable basis exists far its decision.” Independent Acceptance Co. v.
15 :
¢ California, 204 F.3d 1247, 1251 (9% Cir. 2000)(intcrnal quotations omitted.).
1
17 Both of the original parties to this action seek summary judgment in their favor.
e Summary judgment is appropriate when it is detnonstrated that there exists no genuine issue
o as to any matetial fact, and that the moving party is entitled to judgment as a matter of law.
1
20 Fed. R. Civ. P. 56(c); Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970); Poller v.
;l Columbia Broadcast System, 368 U.S, 464, 467 (1962); Loehr v. Ventura County
- Community College Dist., 743 F.2d 1310, 1313 (9th Cir. 1984). In an action such as this,
;3 challenging the fina] decision of an administrative agency, the court does not utilize the
;4 standard analysis for determining whether a genuine issue of material fact exists. In
;5 Qccidental Engineering Co. v. INS, 753 F.24d 766, 769-70 (9" Cir. 1985), Occidental brought
2 an action challenging the denial by the Immigration and Naturalization (“INS”) of its petition
;7 to reclassify one of its employees, The district court granted summary judgment to the INS
23 6
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1 and Occidental appealed. The Ninth Circuit held in part as follows:
2 Occidental contests the district court's grant of summary judgment on the
grounds that there exist disputed issues of material fact. But there are no disputed
3 facts that the district court must resolve. That court is not required to resolve any facts
in a review of an administrative procceding. Certainly, there may be issues of fact
4 before the administrative agency. However, the function of the district cowt is 10
determine whether or not as a matter of law the evidence in the administrative record
5 permitred the agency 10 make the decision it did. De novo factfinding by the district
court is allowed only in limited ciroumstances that have not arisen in the present case.
6 See, e.g,, Citizens 1o Preserve Qverton Park v, Volpe, 401 U.S. 402, 415, 91 S.Ct.
814, 823, 28 1..Ed.2d 136 (1971); Proietti v. Levi, 530 F.2d 836, 838 (9th Cir.1976):
7 '‘Dredge Corporation v. Penny, 338 F.2d 456, 462 (9th Cir.]1964), The appellant
confuses the use of summary judgment in an original district court proceeding with
B the use of summary judgment where, as here, the district court is reviewing a decision
of an administrative agency which is itself the finder of fact, In the former case,
9 sumumary judgment is appropriate only when the court finds there are no factual issues
requiring resolution by trial. In the latier case, summary judgment is an appropriate
10 mechanism for deciding the legal question of whether the agency could reasonably
have found the facts as 1t did.
11
12 In this case, the Administrative Record is before the court and there has been no indication by
13 any party that de novo factfinding by the court is needed.  Thus, what remains to be decided
14 by the court is the legal issue of whether the Service acted appropriately and thus is entitled
15 to judgment as a matter of law or whether, to the contrary, it failed to do so and Plaintiffs are
16 entitled to judgment.
17 ‘ CONTROLLING LAW
18 The first two stated purposes of the ESA are “to pravide a means whereby the
19 ecosystems upon which endangered species and threatened species depend may be
20 conserved,” and “to provide a program for the conservation of such éndangered species and
21 threatened species.” 16 U.S.C. § 1531(b). In order for a species 1o receive full protection
22 under the ESA, it must be listed as “threatened” or “endangered.” An “endangered” species
23 is one “which is in danger of extinction throughout all or a significant portion of its range."”
24 16 U.S.C. § 1532(6). A “threatened” species is “any species which is likely to become an
25 endangered species within the foreseeable future throughout all or a significant portion of its
26 range.” 16 U.S.C. § 1532(20). When a species is listed as threatened or endangered, the
27
28 7




05-13/03 10:13 FAX 2023050275 DOJ-WILDLIFE SECTION + INTERIOR_SACRAME [d010/061

14:12 MAY 12, 2083 1ID: U.S. DISTRICT COURT TEL NO: 4927226 #8632 PAGE: /A0
1 Service has a duty, “to the maximum extent prudent and determinable,” to concurrently,
2 “designate any habitat of such species which is then considered to be critical habitat.” 16
3 U.S.C. § 1533(a)(3)(A). “Critical habitat” for an endangered or threatened species is defined
4 in the ESA as follows:
5 (i) the specific areas within the geographical area occupied by the species, at
the time it is listed in accordance with the provisions of scction 1533 of this title, on
6 which are found those physical or biological featres (I) essential to the conservation
of the species and (I) which may require special management considerations or
7 protection; and
_ (i1) sprwific areas outside the peographical area occupied by the species at the
8 time it is listed in accordance with the provisions of section 1533 of this title, upon a
determination by the Secrctary that such areas are essential for the conservation of the
9 species.
10 16 U.S.C. § 1532(5)A).
11 The ESA. requires the Service to make the designation of critical habitat and make
12 revisions to the designation, “on the basis of the best scientific date available and afier taking
13 into consideration the economic impact, and any other relevant impact, of specifying any
14 particular area as critical habitat.” 16 U.S.C. § 1533 (b)(2). It gives the Service the
15 discretion to exclude any arca from critical habitat if the Scrvice determines that “the benefits
16 of such exclusion outweigh the benefits of specifying such an area as part of the critical
17 habitat,” unless it determines, “based on the best scientific and commercial data available,”
18 that to do so will result in the extinction of the species. 16 U.S.C. § 1533(b)(2).
18 Under the ESA, zll federal agencies are required to consult with the Service, to
20 “insure that any action authorized, funded, or carried out” by the agency “is not likely to
21 jeopardize the continued existence of any endangered species or threaiened species or result
22 in the destruction or adverse modification of [critical] habit of such species,” unless the
23 agency has been granted an exemption. 16 U.S.C. § 1536(a)(2); see also 16 U.S.C.
24 § 1536(a)(3) (requiring federal agencies to consult with the Service on any prospective
25 agency action at the request of a prospective permit or [icense applicant),
26 The ESA also extends to persons, through prohibiting the “taking™ of a designated
27
28 ]
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1 endangered species. 16 U.S.C. § ISBB(a)(l)(B)v. The term “take™ under the ESA is defined
2 as to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to
3 engage in any such conduct.” 16 U.S.C. § 1532(19). The term “harm” is defined within the
4 Service’s regulations to include an act that significantly modifies or degrades a species’
3 habitat resulting in actual death or injury to the species. 50 CF.R. § 17 3(c)(3). Although
6 the “taking” provision in 16 U.S.C. section 1538(a)(1)XB) applies expressly only to
7 “endangered species, 16 U.S.C. section 1533(d) authorizes the Service to issue regulations
8 prohibiting with respect to any “threatened™ species any act prohibited under scetdon
9 1538(a)(1). The Service has thercby extended the “taking™ prohibition to all listed species,
10 whether “threatened” or “endangered.” 50 C.F.R. § 17.3 (2001).
11 DISCUSSION
12 In support of their moton for summary judgment, Plaintiffs raise the following seven
13 main contentions: I ) the Final Rule is invalid because the designation of critical habitat for
14 the snake does not comport with the statutory definition of critical habitat; IT ) the Service
15 adrits it tajled to adequately evaluate the economic and other relevant impacts of designating
16 eritical habitat for the snake; III) the Service failed to provide the public adequate notice of
17 the scope and nature of the critical habitat designation; IV) the Service failed to respond
18 adequately to public camments; V) the Service failed to complete sm adequate assessment of
19 environmental impacts under the NEPA; VI) the Service failed to adequately conduct
20 regulatory flexibility analysis as required by the RFA; and VII) the Service failed to
21 adequately complete analysis required by the SBREFA. Each contention will be addressed in
22 turn below,
23 1. Whether Designation Comports with Statutory Definition of Critical Habitat
24 Plaintiffs contend that the Service has failed to cdmpletc the basic tasks required
25 under the ESA to designate as critical habitat lands where members of the species in question .v
26 are present. [n lands occupied by members of the species, critical habitat is defined in the
27
28 o]
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1 ESA as, “the specific areas within the peographical area occupied by the species, at the time
2 it is listed in accordance with the provisions of section 1533 of this tille, on which are found
3 those physical or biological features (I) essential to the conservation of the species and (1I)
4 which may require special management considerations or protection.” 16 1J.S.C. §
5 1532(5)(A)(1)." Based on this definition, Plaintiffs argue that in order to desipnate the critical
6 habitat for the spake, the Service must do the four following tasks: (1) identify the “physical
7 or biological features™ that are “esseﬁtial to the conservation of the species;” (2) identify the
8 “specific areas within the geographical area occupied by the species™ where the essential
9 “physical or biological features™ are found; (3) determine that those “specific areas” where
10 the essential features are found “may require some special management considerations or
11 protection;” and (4) identify the “geographical area occupied by the species™ at the time the
12 species was listed. Plaintiffs contend that the Service has not adequately accomplished any
13 of these necessary tasks. Finally, Plaintiffs also contend that the Servicé has not complied
14 with the requiremnent under 16 U.S.C. section 1533(b)(2) that in designating the critical
15 habitat for the snake, it consider “the best scjentific and commercial data available.™ _
16 1. Identification of physical or biological features essential to the conservation of the species
17 ' In regard to the first task, Plaintiffs argue that as a matter of simple logie, in order to
18 identify the areas on which arc found the “physical or biological features™ that are “essential
19 lo the conservation of the species,™ the Scwit;e mmust identify what those pliysical or
20 biological features arc. Plaintiffs claum that in this case, the Service has failed to identify the
21 essential physical or biclogical features in any meaningful way. That is, Plaintiffs claim that
22 it is impossible to determine from the Service’s desctiption in the Final Rule what physical or
23 biological features are actually essential for the snake. Plaintiffs also complain that when the
24 Service does attempt to describe habitat features that are actually needed by the snake, it does
25
26
'In this case, in the Final Rule establishing the critical habitat for the Alameda whipsnale,
27 || the Service designates all the eritical habitat lands as occupicd by the snake,
28 10
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$o in a way that is essentially useless, providing no way to determine how the various

elements relate to each other.

Requirements as to how the Service is 1o identify essential physical or biological

featurcs are set forth in the following regulation:

When considering the designation of critical habitat, the Secretary shall focus
on the principal biological or physical constituent elements within the defined area
that are essential to the conservation of the species. Known primaty constituent
elements shall be listed with the critical habitat description. Primary constituent
elements may include, but are not limited to, the following: roost sites, nesting
grounds, spawning sites, feeding sites, seasonal wetland or dryland, water quality or
quantity, host species or plant pollinator, geologicul formution, vegetation type, tide,
and specific soil types, .

530 C.F.R. § 424.12(b)(5)(emphasis added). The court finds, based on this language, that the
Service uses the term “primary constituent elements” to describe those physical or biclogical
featurcs that are considered “essential to the survival of the species,” as that phrase is used in
16 U.S.C. section 1332(3)(A)({).

Defendants contend that the Service specifically explained in the Final Rule why the

lands in question were designated as essential. They rely on the following language from the
Final Rule, contending that it demonstrates that the critical habitat designation for the snake

is consistent with the ESA regulations in 50 C.F.R. § 424.12;

Within these areas, the primary constituent elements are those habitat
components that are essential for the primary biological needs of foraging
sheltering, bresding, maturation, and dispersal. The primary constituent
elements are in areas that support scrub communities, including mixed
chaparral, chamise-redshank chaparral, coastal scrub, and annual grassland
and oak woodlands that lie adjacent to serub habitats. Tn addition, the primary
coustituent ¢lements for the Alameda whipsnake may be found in grasslands
and various oak woodlands that are linked to scrub habitats by substanrial rock
outcrops or river corridors. Other habiiat eatures thal provide a source of
cover for the whipsnake during dispersal or are near scrub habitats and contain
habitat features (e.g., rock outcrops) that support adequate prey populations
may also contain primary constituent elements for the Alameda whipsnake.

65 Fed.Reg. 58949,

In addition, Defcndants list four particular types of environments - scrub

communities, annual grasslands and oak woodlands, rock outcrops, and riparian corridors -

11

1270
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1 and provide citations to portions of the Administrative Record wherein these environments
2 are discussed in various outside references cited in the proposcd critical habitat designation.
3 Seec AR at 1895, 2057 - 2060, 1948 (scrub communities); AR at 1895, 2061-2064 (annual
4 grasslands and oak woodlands); AR at 1895, 2061-2064 (rock outcrops); AR at 1895
5 (riparian corridors). Defendants claim that these portions of the Administrative Record can
6 be linked ta “the analysis of primary constituent elements as described in 50 C F.R. §
7 424.12(b).” They argue that the inclusion of discussions of these four environments in the
8 Administrative Record demonstrates that the Service's designation of critical habitat fulfilled
9 the requirements of the ESA regulations and specifically addressed the primary constituent
10 clements.
1} Under the ESA, critical habitat for lands oceupied by the species is defined in part as
12 the specific areas on which are found “those physical and biolegical features [] essential to
13 the conservation of the species.” 16 U.S.C. § 1532(5)(A)(i). To state the same thing slightly
14 differently, such lands designared as critical habitat must, under the ESA, contain physical
15 and biological [eatures essential o the conservation of the species. The court therefore finds
16 as a matter of law that in order to designate the critical habitat for a specics listed as
17 threateped under the ESA insuch lands, the Service must determine what physical or
18 biological features are essential to the conservation of the species. This is tacitly
19 acknowledged by the regulatory requirement in 50 C.F.R. section 424.12(b)(5), that
20 “kJnown primary constituent elements shall be listed with the critical habitat description.™
21 Clearly, if no primary constituent elemnents are known, the Service may not lawfully
22 designate a critical habitat under the ESA.?
23
24 :
’In their Reply in Support of Cross-Moetion for Summary fudgment (“Reply”), Defendants
25 | contend, “the Service is not required 10 address PCEs in the Final Rule at all; rather, it is simply
required to incorporate the PCE concept into its consideration of critical habitat. 50 C.F.R. §
26 || 424.13(b)(5).” The court finds this contention to be meritless, as it dircctly contradicts the
express requirement of 50 C.¥.R. section 424.13(b)(5), that “[klnown primary constituent
27 || elements shall be listed with the critical habitat description.”
28 12
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1 Applying this requirement to the designation of critical habitat at issue here, the court
2 finds that it is impossible for the Service to comply without determining what physical and
3 biological features arc cssential to the conservation of the snake. After revicwing the
4 language from the Final Rule relied upon by Defendants, the caurt concludes that it does not
5 provide the critical information. Rather, this language merely describes where the primary
6 constituent elements may be located, using phrases in three of the four sentences indicating
7 that the primary constituent elements “are in” or “may be found in" particular areas, or that
8 particular habilat [eatures “may also contain™ the elements. Relatedly, in the first of the four
9 sentences, the Service merely describes the primary constituent elements as essential for five

10 primary biolopical needs. None of these sentences tell the reader what the primary

11 constituent elements actually are. The cowt finds, therefore, that the language [rom the Final
12 Rule relied upon by Defendants does not identify the those physical or biologicai features

13 which are essential to the conservation of the snake. Further, contrary to what is argued by
14 Defendants, because the language does not identify these features, referred to by the Serviee
I35 as primary constituent elements, the language does not demonstrate that the critical habitat
16 designation for the snake is consistent with the ESA regulations in S0 C.F.R. section 424.12.
17 ' In regard to the four partjcular types of cnvironment identified by Defendants, the

18 court finds as an mitial matter that 50 C.F.R. section 424,12(b) does not describe primary

19 constitucnt elements. Rather, it contains a non-exclusive list of special managément

20 considerations or protections that may be required by physical and biclogical features that arc
21 essential to the conservation of a species.® The court finds, therefore, that Defendants’

22

23 * 50 C.F.R. section 424.12(b) pravides as follows:

(b) In determining what areas are critical habitat, the Secretary shall considcr those physical and

24 || bielogical features that are esseniial to the conservation of a given species and that may require
special management considerations or protection. Such requirements inclirde, but are not limited

25 || to the following:

(1) Space for individual and population growth, and for normal behavior;

26 || (2) Food, water, air, light, minerals, or other nutritional or physiological requirements;
(3) Cover or shelter;

27 || (4) Sites for breeding, reproduction, rearing af offspring, germination, or sced dispersal; and

2

28 13
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attemnpt to tie the inclusion of the discussions of these environments to the factors in section

2 424.12(b), even if successful, does not show that these four environments were considered by
3 the Service to be primary constifuent elements. More significant, ﬁowcvcr, is the fact that
4 Defendants do not provide a citation to any part of the Final Rule in which the Service
5 identifies these four environments as essential for the conservation of the species or as
6 primary constituent elements. Counsel may not now attempt to read into the Service’s
7 decision a thought process that is not demonstrated by the Final Rule itself. “Because the
8 central focus of the arbitrary and capricious standard is on the rationality of the agency's
9 ‘decisionmaking,’ rather than its actua! decision, ‘[i]t is well-established that an agency's
10 action must be upheld, if at all, on the basis articulated by the agency itself™ U, S. v,
11 Garnec, 767 F.2d 104, 116-17 (5™ Cir, 1985) (quoting Motor Vehicle Manufacturers Ass'n v.
12 State Fagn Mutual Aumm. obile Ing, Co., 463 U.5.29, 50 (1983)).
13 Finally, in their Reply, Defendants contend that the Service identified specific areas
14 that contained the biological or physical characteristics essential to the snake, and that these
15 primary constituent elements “included availability of lizards for prey, small mammal
16 burrows and rock outcroppings for breeding and shelter, anci grasslands for nesting,” citing
17 65 Fed.Reg. 58935-36 and AR at 1895 and 2057-2064, The court notes initially that the
18 pages of the Administrative Record cited by Defendants contain copies of a document
19 entitled, “Alameda Whipsnake Survey Rossmoor Neighborhood Four Mitigation Area, AR at
20 '
21

generally,

22 || (5) Habitats that are protected from disturbance or are representative of the historic geographical
and ecological distributions of a species.

23 | When considering the designation of critical habitat, the Secretary shall focus on the principal
biological or physical constituent elements within the defined area that are essential to the

24 || conservation of the specics. Known primary constituent clements shall be listed with the critical

- || habitat description. Primary constitucnt elements may iriclude, but are not limited to, the
25 || following: roost sites, nesting grounds, spawning sites, feeding sites, seasonal wetland or

dryland, water quality or quantity, host species or plant pollinaror, geological formation.
26 || vegetation type, tide, and specific soil types,

14
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l 1895, and a graduate thesis entitled, “Aspects of the Ecology of the Alameda Whipsnake,™
2 AR at 1950 - 2096. While the Service may have relied on these documents, neither of them
3 provides a statement by the Scrvice of the biological or physical features essential to the
4 conservation of the snake,
5 The first citation provided by Defendants, 65 Fed.Reg. 58935-36, includes a portion
6 of the Final Rule entitled, “Primary Constituent Elements,” which provides as follows
7 (emphasis added): '
8 Under section 3(5)(A)(i) of the Act and repulations at 50 CFR 424.12, we are
required to base critical habitat determinations on the best scieqrific and commercial
9 data available and to consider those physical and biological features that are essential
to conservation of the species and that may require special management
10 considerations or protection. Such requircments include, but are not limited to, space
for individual and population growth, and for notmal behavior; food, water, air, light,
11 minerals, or other nufritional or physiological requirements; cover or shelter; sites for
breeding, reproduction, or reating of offspring, germination, or sced dispersal; and
12 habitats that are protected from disturbance or are representative of the historic
geographical and ecological distributions of a species.

The primary constituent elements for the Alameda whipsnake are those habitat
components that are essential fop the primary biological newds of loraging, sheltering,

14 breeding, maturation, and dispersal. The primary constituent elements are in areas that
support scrub communities, including mixed chaparral, chamise-redshank chaparral,

15 coasial serub, and annual grassland and oak woodlands that lie adjacent to scrub
habitats. In addition, the primary constituent elements for the Alameda whipsnake

16 may be found in grasslands and various oak woodlands that are linked to scrub
habitats by substantial rock outcrops or river corridors. Other habitat features that

17 provide a source of cover for the whipsnake during dispersal or are near scrub
habitats and contain habitat features (e.g., rock outerops) that support adequate prey

18 populations may also contain primary constituent elements for the Alameda
whipsnakc. Within these comnunitics, Alameda whipsnakes require plant canopy

19 covers that supply a suitable range of temperatures for the species’ normal behavioral

and physiological requirements (including but not limited to foraging, breeding, and

maturation). Openings in the plant canopy or scrub/grassland edge provide sunning

and foraging areas. Corridors of plant cover and rerreats (including rock outcrops)

2 sufficient to provide for dispersal between areas of habitat, and plant community
patches of sufficient size to prevent the deleterious effects of isolation (such as

22 inbreeding or the loss of a subpopulation due to a catastrophic cvent) are also
essential. Within these plant communities, specific habitat features needed by

23 whipsnakes include, bul are nol limited to, small mammal burrows, rock outcrops,
talus, and other forms of cover to provide temperature regulation, shelter from

24 * predators, egg laying sites, and winter hibemaculum. Many of these same elements
are important in maintaining prey speeics. Adequate insect populations arc necessary

25 to sustain prey populations.

26 The court finds that the initial portion of this excerpt essentially duplicates the language

27

28
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relied upon by Defendants in their initial Memorandum, with additional new language
beginning at the word “[w]ithin” highlighted above. A carefully reading of this additional
language reveals that it, like the portion originally relied upon by Defendants, does not
identify the physical or biological features essential to the conservation of the snake in a
meamngful Waly. While the Service explains that “Alameda whipsnakes require plant
canopy covers that supply a suitable range of temperatures for the species’ normal behavioral
and Dhysiologiéal requirements,” it does not explain what such a suitable range of
temperatures would actually be or what the snake’s normal behavioral and physioclogical
requirements are, Likewise, although the Final Rule describes as “‘essential” “[¢]orridors of
plant cover and retreats (including rock outcrops) sufficient to provide for dispersal between
areas of habitat, and plant community patches of sufficient size to prevent the deleterious
effects of 1solation (including but not limited to foraging, breeding, and maturation,” it
provides no information as 1o how much of a corridor of plant cover or retreat is “sufficient,”
or what siz¢ of a plant community patch is “sufficient.” [urther, although the Final Rulc
states that “[a]dequate insect populations are necessary to sustain prey populations,” it does
not define either “adequate” or “prey populations.”

Finally, nowhere in this list of primary constituent elements set forth in the Final Rule
does the Service cite “lizards for prey” or “grasslands for nesting“as referred to by
Defendants in their Reply. The most definitive statement provided by the Service is that
*“(wlithin these plant communities, specific habitat features needed by whipsnakes include,
but are not limited to, small mammal burrows, rock outcrops, talus, and other forms of cover
to provide temperature regulation, shelter from predators, egg laying sites, and winter
hihernacufum. Many of these same elements are important in maintaining prey species.”
Although this statement references the “sinall mammal burrows™ and “rock outeroppings™
referred o by Delendants, the statement describes habitat features “needed” by the snake.

As set forth above, the ESA requires the Scrvice to identify physical or biological features

16

ID: U.S. DISTRICT COURT TEL NO: 4987226 #6822 PAGE:

DOJ-WILDLIFE SECTION » INTERIOR_SACRAME [A1019/061

17

(=gt




05,1303 10:15 FAX 2023050275 DOJ-WILDLIFE SECTION 5> INTERIOR_SACRAME [@019,061

l4:12 MAY

oI - L T S

12. 2e@2 ID: u.s. DISTRICT COURT TEL NO: 4987226

“essential to the conservation of the species.” 16 1.8.C. § 1532(5)(A)(i). The court finds
that it is unclear whether the term “need”™ used in this context is meant to be synonymous
with the term “essential,” particularly in light of the use elsewhere in the same paragraph of
the termn “essential® in reference 10 corridors of plant cover and retreats. See SEC v. Chenery
Caorp., 332 U1.S. 194, 196-7 (194 7)(*“[i]t will not do [or a court to be compelled to guess at the
theory underlying the ageney’s action.”). Thus, the court concludes that this statement dOes
not amount to an identification of the featurcs “essential to the conscrvation of the specics,”
as required under the ESA.

[n addition to contending that the Service failed to identify any particular physical or
biological features that are essential to the conservation of the species, Plainiiffs make the
related contention that the Service failed to adequately determine why any particular physical
or biological features are essential. because the Final Rule does not describe any method for
determining how or when the snake can be consideted conserved. Defendants do not
respond to this argument. .

As set forth above, critical habitat for occupied land is defined in part under 16 U.8.C.
section 1532(3)(i), as specific areas “essential to the conservation of the species.” Underl6
U.S.C. Scction 1532(3), “conservation” is defined for the purposes of the ESA as *to use and
the use of all methods and procedures which are necessary to bring any endangered species or
threatened species to the point at which the measures provided pursuant to this Act are no
longer necessary.” The court finds, therefore, that because essential physical or biological
features must be essential for “the conservation of the species,” they must be necessary 1o
bring the species, “to the point at which the measures provided pursuant to [the ESA] are no
longer necessary.” The court concludes, as Plaintiffs argue, that if the Service has not
determined at what point at which the protections of the ESA will no longer be necessary for
the snake, it cannot possibly identify the physical or biological features that are an

indispensable part of the bring the snake to that point,

17
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1 In light of the above, the court must conclude that the Service has failed to identify
2 within the Fina] Rule the physical or biological features essential to the conservation of the
3 species, a required element of occupied land designated as critical habitat under 16 U.S.C.
4 section 1532(5)(A)(1). The Service’s designation of critical habitat for the snake was
5 therefore in violation of the ESA, and Plaintiffs are entitled to judgment as 2 matter of law
6 on this issue,
7 2.__Specific areas where the essentjal features are found
8 . -In regard to the second task identified by Plaintiffs as necessary in designating as
9 critical habitat lands occupied by the species, Plaintiffs contend that the Service failed to
10 identify “the specific areas within the geogr;z;.phica[ area occupied by the species” on which
11 the “essential physical or biological features are found, “as set forth in the definition of
12 ~ “critical habitat” under 16 U.S.C. § 1532(5)(A)(). Plaintiffs argue that to the contrary, the
13 Final Rule makes it clear that the Service designated areas as critical habitat which it knew
14 did not contain essential physical or biological features. Specifically, Plaintiffs claim that the
15 Service admits in the Final Rule that it was unable to map critical habitat in sufficient detaj)
16 to exclude areas that it knows are unlikely 1o contribute to Alameda whipsnake conservation.*
17 Plaintiffs also argue that the Final Rule states expressly that features such as bu ildings,
18 roads, canals, railroads, and large bodies of water are included within the critical habitat
19 designation, even though the Service admits that they do not contain, nor are expected to
20 develop, habitat components, and do not contain one or more of the primary constituent
21
22
23
24
“The Final Rule provides in part under the heading “Methods”:
25 In identifying areas of critical habitat, we attempted to avoid developed areas
unlikely to contribute to Alameda whipsnake conservation, Given the short period of
26 time in which we were required to complete this rule and the lack of fine-scale mapping
data, we were unable to map critical habitat in sufficient detail 1o exclude all such areas.
27 || AR at 58936.
28 18
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elements.” Further, Plaintiffs claim that the Service acknowledges that there are areas within
the critical habitat boundaries that do not contain essential habitat components.® Finally,
Plaintiffs argue that the record shows that the Service ignored comments it received ffom
members of the public indicating that areas within the critical habitat boundaries were not in
fact eritical habitat.

The court finds thar as Plaintiffs argue, a specific geographical area cannot be both
“essential ta conservation™ of the snake so as to amount to critical habitat and also “unlikely
to contribute to Alameda whipsnake conservation.” Thus, the court finds that the passage
quoted in footnote four regarding designation as critical habitat a geographic area unlikely to
contribute 1o snake conservation is, in fact, an admission that somc areas within (he critical
habitat boundary are not actually critical habitat. Likewise, the court finds that the passage
in footnote five regarding inclusion of fcaturés such as buildings, roads, canals. railroads,
and large bodies of water that do not contain “habitat components” or “one ar more of the
prirpary constituent clements” within the eritical habitat boundery is an admission that the
Final Rule designates as critical habitat areas that actually do not qualify as critical habitat
under the ESA, This is further confirmed by the statement that federa) actions limited to

these arcas “would not trigger a scction 7 consultation.” See 16 U.S.C. § 1536(a)(2) Finally,

*The Final Rule provides in part under the heading “Methods™
Lxisting features and structures within the critical habitat boundary, such as
buildings, roads, canals, railtoads, large water bodies, and other features not
currently containing or likely to develop these habitat components, will not
contain one or more of the primary constituent elements. Federal actions limited
to these areas, therefore, would not trigger a section 7 consultation, unless they

affect the species and/or primary constituent elements in adjacent critical habitat.
d.

*Plaintiffs cite to 65 Fed. Reg. 58,944, which falls within a section of the Final Rule
entitled, “Summary of Comments and Recommendations” which the Service responds 10
- a public comment in part with the following langnage:
Within the proposed critical habitat boundaries, only areas that contain or are
likely to develop those habitut components essential for the primary biological

needs of the Alameda whipsnake may be subject to section 7 consultation should
a Federal nexus exist in those areas.

19
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1 the court finds in the Janguage quoted in footnote six, the Service implicitly states that it
2 included within the critical habitat boundary areas that are “likely 1o develop” essential
3 habitat components, but do not contain them now. Yet, the ESA defines critical habirtat as for
4 the area occupied by the species as Lthe specific areas on which grg found the (eatures
5 essential Lo the conservation of the species. 16 U.S.C. § 1532(5AX().
6 Defendants contend that the crifical habitat designation excludes areas with features
7 and structures not possessing the necessary priﬁ-xary constituent elements, making three
8 arguments. First, Defendants argue that under the “exclusion criteria,” if particular properties
9 within the designated critical habitat have features or structures that do not contain at least
10 one of the primary constituent elements, “then the property is not crit.ica_l habitat at all.”
11 Detfendants define the “exclusion criteria” as comprising the following language from the
12 Final Rule:
13 3. Critical habitat does not include existing fearures and structures, such as
buildings, roads, railroads, large water bodies, and similar features and structures not
14 containing one or more of the primary constituent elements. :
15
' 65 Fed Reg. 58949, C.F.R. § 17.9(¢c). Defendants claim that later case-by-case review under
e Section 7 consultation procedures would reveal that based on the exclusion criteria the
17 property was not critical habitat. See 16 U.S.C. § 1536(a)(2)(requiring federal agencies to
: consult with the Secretary of the Service to insure that any action authorized, funded or
;z carried out by the agency is not likely to result in the destruction or adverse modification of
the critical habitat of species listed as threatened or endangered under the ESA). Second,
! Defendants argue that Plaintiffs argue for an impracticable level of certainty in regard to the
2 designation of the critical habitat, claiming generally that the Service’s interpretations of the
2 ESA and its own regulations fegarding primary constituent elements are entitled to deference
o from the court. See Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, $14 (1994) (holding
2 that the interpretation by the Secretary of Health and Human Services of language in a
2‘67 regulation governing reimbursement of provider hospitals for costs of ceriain educational
28 20
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1 activities was entitled to deference). Third, Defendants argue that the Service’s use of a
2 “narrative exclusion of certain lands” from the cﬁtical habitat for the snake i3 supported by
3 the ESA, the record, and the best scientiﬁc data available, and the court should dcfer to the
4 Service’s judgment, particularly given the equivocal evidence. See Central Arizona Water
5 Conservation Dist. v. EPA, 990 F.2d 1531, 1539 (9" Cir.), cert. denied, 510 U.S. 828 (1993).
6 The court finds that Defendants arc incorrect in arguing that under the exclusion
7 criteria, land that has features or structures that do not contain one of the primary constituent
8 elements “is not critical habitat.” The exclusion criteria, quoted above, excludes only
9 “features and structures,” not the land on which they are located. Thus, Defendants’
10 dependence on the exclusion criteria to filter out land which should not be included in the
11 critical habitat unwarranted. Further, the court finds considerabie merit to Plaintiffs’
12 contention that the language from the Final Rule quoted above indicates that the Service has
13 relied upon the Section 7 consultation process to justify critical habitat designation without
14 actvally identifying the specific areas where essential habitat (eatures are found. Essentially,
15 the Service states that the consideration of what specific ateas contain features essential to the
16 conservation of the spake 1s deferred to a later time. Nothing in the ESA permits the Service
17 to defer the assessment of where the essentia] habitat feattires are found until consultatjion
18 under Section 7 of the ESA.1s required To the contrary, such a procedure contradicts the
19 express language of the ESA that crirical habitat comprises “specific areas” where “physical
20 or biological features” “essential to the conscrvation of the species” “are found.” 16 U S8.C.
21 § 1532(5)(A)(i)(emphasis added). Further, the Service is required to “designate any habitat
22 of such species which is then considered to be critical habitat” 16 U.S.C. §
23 1533(a)(3)(A)(emphasis added). Although Defendants argue that Plaintiffs demand an
24 unreasonable level of certainty in designating the critical habitat and that the court should
25 defer to the Service’s judgment, the court cannot do so when the Service has acted in direct
26 violation of the statute.
27
28 21
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1 Based on all of the above, the court finds that Plaintiffs are correct in conteﬁding that
2 the Service designated as critical habitat areas that it knew did not contain essential physical
3 or biological features. The court thus concludes that the Service has failed to identify within
4 the Final Rule the specific areas within the geographic area occupied by the snake on which
5 physical or biological features essential to the conservation of the species arc found, a
6 required element of occupied Iand designated as critical habitat under 16 U.S.C. seclion
7 1532(5)(A)(1). The Service's designation of critical habitat for the snakc was therefore in
8 violation of the ESA, and Plaintiffs are entitled to judgment as a matter of law on this issue.
9 In addition to arguing that the Service designated areas as critical habitat which it

10 knew do not contain essential physical or biological features, Plaintiffs contend that the

1] Service violated 16 U.S.C. section 1532(5)(A)(1), by failing to designate an area smaller than

12 the entire geographical area oceupied by the snake. This statute, which defines §r1’1ical

13 _habitat, reters to “‘specific areas within the geographical area occupied by the species.” See

14 alse 16 U.S.C. § (5XC) (“[elxcept in those circumstances determined by the Secretary,

15 critical habitat shall not include the entire geographic area which can be occupied by the

16 threatened or endangered species.™). Plaintiffs argue that the Final Rule does not contain any

17 Anding supporting a determination by the Secretary that the designation of critical habirat

18 need to “include the entite geographical area which can be occupled™ by the snake, and that

19 the Scrvice was thercfore required to consider whether designation of an arca smaller than the

20 entirety of occupied habitat would be sufficient to conserve the snake.

21 Plaintiffs argue that rather than complying with this requirement, the Service

22 designated as critical habitat for the snake all areas that it found to be “suir.able:”_ maintaining

23 that the entirety of this expanse is “occupied by the Alameda whipsnake.” See 65 Fed.Reg.

24 39,936; 58,942. Plaintiffs claim that the nothing in the record indicafcs that the Service

25 fulfiiled its obligation to consider whether designation of 4 smaller area within this

26 geographic area would be sufficient to conserve the snake

27
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1 Defendants contend to the contrary that they did not designate as critical habitat the
2 entire area that can be occupied by the species, and that the Administrative Record shows that
3 some areas that may presently or could in the future contain the primary constituent clements
4 were excluded. Specifically, Defendants argue that the Administrative Record shows that
5 Alameda whipsnakes were sighted in some locations that were not included in the critical
] habitat, citing one example. Compare sighting #16, AR at 2048 with mapped area in Final
7 Rule, 65 Fed.Reg. 58952, Defendants also argue that despite the fact that scientific litcrature
8 identified all of Alameda and Contra Costa Counties as Alameda whipsnake habitat, the
o Service designated only part“of these counties as critical habitat. Compare AR at 1888 with
10 Final Rule, 65 Fed. Reg. 58949-62. Based on Defendants’ arguments, the court finds that
11 the Service designated as critical habitat less than the entire area that can be occupied by the
12 snake and thus did not violate the letter of the law on this issue. Defendants are thus entitled
13 to judgment on this issue.
14 3. Wherther specific areas may require special management considerations or protection
15 In regard o the third task identified by Plaintiffs as necessary in designating occupied
16 critical habitat, Plaintiffs contend that such critical habitat may not be designated unless the
17 Service determines that the areas designated contain physical or biological features that “may
18 require special management considerations or protection.” 16 U.S.C. § 15 32(5)A)().
19 Plaintiffs argue that because the Service is requited to articulate a “reasonable connection
20 between the facts found and the choice made,” Natural Resources Defense Council, 113 F.3d
21 at 1124, the Service must explain why any given area requires “‘special managerment
22 considerations or protection,” providing reasons to support its conclusion. Plajntiffs c;laim
23 that neither the Final Rule nor the Administrative Record provides these reasons.
24 In response, Defendants first argue that the word “may” indicates that this is not 2
25 mandatory, present feature of the area, but rather that the specific area has features which, in
26 the future, could benefit from additional protection, which adds to the justification for
27 '
28 ‘ 23
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including a specific area as critical habitat. Further, Defendants contend that the critical
habitat designation took into account special management considerations and protections.
Specifically, Defendants argue that the record demonstrates that significant threals to the
snake exist, especially due to urban developrent and fire suppression activities. Defendants
clatin that in response to these threats, the Serﬁce considered whether “the habitats needed
by the Whipsnake may require special management considerations.” As an example,
Defendants claim that the supplemental information accompahying the Final Rule noted that
effects of the critical habitat dcsignaﬂon included requiring federal agencies to engage in
Section 7 consultations, a process that would address these threats. Defendants also argue
that the Administrative Record shows that the Scrvice addressed activities such as land and
Water management, recreation, and construction management, all of which could affact the
snake, and that these activities may require “special management considerations.”
Defendants admits the Final Rule does not include specific managetment recommendations,
which were left to “recovery plans™ and “other mechanisms.” Defendants stress, however,
that the Service “clearly evaluated whether the Whipsnake habitat may require special
management considerations or protection,” and so fulfilled the ESA’s requirements.

| Intervenor argues that the Service did determine that the designated habitat may
require special management considerations or protection, referring to several different
findings by the Service, including findings that several different kinds of federally approved
activities may destroy existing snake habitat .

The court agrees with Defendants that the word “may” within the phrases “may
require special management considerations or protection™ indicates that it is not mandatory
that this be a present feature of the area. The court does find, however, that under the
express language of the statute, particularly the use of the conjunction “and.” it is mandatory
that the specific area designated have features which, in the future, may require special

consideration or protection. The court must therefore agree with Plaintiffs that the fact that

24
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58938-39, consists of a list of various activities set forth to comply with the requirement under
Section 4(b) of the ESA that the agency provide a description of “those activities involving a
Federal action that may destroy or adversely modify such habitat or that may be affected by such

designation.” There is no indication that these activities led to the designation of the specific
area as critical habitat,

the Service “took into account” or “considered” whether the specific areas designated as
critical habitat in the Final Rule may require special management considerations and
protections is insufficient. What Defendants argue, in essence, is that the Service considered
whether specific activities, carried out by various governmental entities on the land
designated as critical habitar, might require special management considerations. What the |
Service was required to do, however, was different. It was required to make a finding, prior

to designating a particular area as critical habitat, that the area in question might require

special management considerations and protections at some time in the firture, Nothing in
Defendants’ arguments point the court to an indication in the Final Rule or Administrative
Record that the Service made that finding prior to the designation of the critical habitat or
that it was a factor in the designation.” The court therefore concludes that in regard to this
issue, the Service has not complied with this statutory requirement that under 16 U.S.C.
section 1532(5)(A)({). The Service’s designation of critical habitat for the snake was
therefore in violation of the ESA, and the court will grant Plaintiffs judgment on this issue.
4. _ldentification of the geographic areas occupied by the species
In regard to the third task identified by Plaintiffs as neccssary in designating as

critical habitat lands where members of the species are present, Plaintiffs contend that in
order to determine the “specific areas within the geographical area occupied by the species .

. on which arc found those physical or biological fcatures . . . essential to the
conservation of the species,” under 16 U.S.C. section 1532(5)(A)(1). the Service must identify
“ihe geograpbic area occupied by the species.” Plaintiffs contend that in this case, the

Secrvice has entirely failed to satisfy this requirement, because the record does not support the

"For example, the portion of the Final Rule cited by Defendants on this issue, 65 Fed.Reg.

25
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i Service’s conclusion that areas designated as critical habitat are “occupied” by the species,
2 The term “occupied” is not defined in the ESA. “When terms used In a statute are
3 undefined, [the Court] give[s] them tha;-.ir ordinary meaning. Asgrow Seed Co. V.
4 Winterboer, 513 U.S. 179, 187 (1995). “Occupy” is defined as “to take up residence in: settle
5 in,” “to hold possession of.” and “to reside in as an owner or tenant.” Wehster’s Third New
6 International Dictionary 1561 (1993). Plaintiffs claim that under these definitions, a
7 geographical area is “occupied” by a species only if that species resides there, They find
8 support for this claim in 50 C.F.R. section 424.12(e)(2002), which provides:
9 (e) The Secretary shall degignate as critical habitat areas outside the geographical area
presently occupied by a specics anly when a designation limited to its present range
10 would be inadequate to ensure the conservation of the species.
11
, Plaintiffs argue reasonably that this provision cquates “the geographical area prescntly
2 occupied by a species” with the species’ “present range.” See 50 C.F.R. § 17.11()(220)
. (stating that “[tJhe “historic range’ indicates the known general distn’but@on of the species or
H subspecies as reported in the current scientific literature.™),
0 In support of their contention that the Administrative Record does not support the
o Service's conclusion that the geographic areas designated as critical habitat are occupied by
v the snake, Plaintiffs claim that the Service admits in the Final Rule that it does not know
' where the snake is located. Se¢ 65 Fed. Reg. 58,936 (“To date, only initial research has been
v done to identify and define specific habitat needs of Alameda whipsnakes, and no
30 comprehensive surveys have been conducted to quantify their distribution. or abundance.”)
°! Plaintiffs further claim that the Service admits that its determinations of which areas were
2 “occupied” by the Snake were mads not on the basis of the species actually being present, but
Ez rather on the basis of the presumed suitability of habitat. See id. at 58,941.42 (“we used dara
i on known Alameda whipsnake locations to initially identify important areas. We have also
-Z made the reasonable assumption that areas adjacent to these locations are also within the
27 peographical area accupied by the species based on the suitability of habitat.””). Furthermore,
28 26
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Plaintiffs claims that the Service also considered rﬁovement corridors to be occupied by the
snake on a basis less than its physical presence. See id. at 58, 941 (“(i]n addition, knowledge
of the species bjology and the need for the genetic connectivity to assure species persistence
directs the inclusion of movement corridors where possible™).

Based on the above-quoted language from the Final Rule, Plaintiffs contend that the
Service’s interpretation of the term “occupied” ignores the distinction between occupied and

unoccupied lands and therefore renders 16 U.S.C, section 1532(5)(A) a nullity. See TRW

lnc. v, Andrews, 534 U.S. 19, 31 (2001) (quoting Duncan v. Walkes, 533 U.S. 167, 174

(2001))(holding that “[i]t is “a cardinal principle of statutory construction’ that ‘a statute
ought, upon the whole, to be so construed that, if it can be prevented, no clause, sentence, or
word shall be superfluous, void, or insignificant **"). Plaintiffs argue that the term “occupicd”
cannot be so liberally construed that it would permit geagraphical areas 10 be deemed
“occupied™ by a species merely because the Service believes that the species needs them.
Plaintiffs note that the ESA permits unoceupied lands to be designated as critical habitat
“upon a determination by the Secretary that such areas are essential for the conservation of
the species.” 16 U.S.C. § 1532(5)(A)(i). They argue that if occupied lands could be
designated as critical habital on the same basis, there would be no purpose in having different
requirements for oceupied and unoccupied areas,

In addition to the above contentions, Plaintiffs contend that in this case, the Service
identifiad as “occupied” geographic areas where it actually knew that the snake was not
present, Initially citing the Swaim study relied upon by the Service for its understanding of
the snake. They argue that many-of the sites where Swaim found no whipsnakes were
apparently designated as critical habitat and thus deemed “oceupied” by the Service.
Plaintiffs also cite information from other private parties indicating that the snake was not
present in locations the Service uitimately included as part of the critical habitat.

Separately, Plaintiffs contend that the Service’s use of the term “occupied™ also

27
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1 violates the ESA because it is not based on condiﬁons at the time of listing. See 16 U.S.C.
2 § 1532(5)(A) (requiring that occupancy be based on conditions at the time of listing). -
3 Specifically, Plaintiffs claim that the Final Rule cites telemetry work done in 1994 and claims
4 that the distribution of the species can be determined by referencing studies complceted in
5 1583 and 1985. 65 Fed. Reg. 58933. Plaintiffs argue that the Final Rule shows no effort to
6 ensure that areas identified as “occupied” in the Final Rule were actually occupied by
7 members of the species in 1997, when the snake was listed as threatened. Thus, argue
8 Plaintiffs, the Final Rule defines “occupied” areas as areas that have been occupied, in
9 violation of what the ESA requires.
10 Defendants argue that the Service had more than sufficient support in the record to
11 show that the areas designated as critical habitat are within the geographic area occupied by
12 the species. They agree with Plaintiffs’ definition of the term “occupied” as synonymous
13 with the word “present,” but argue that the requirement of oceupation or presence is not a
14 requirement for absolute certainty. Defendants argue that “while the Service may not know
15 exactly where Whipsnakes are found, uncertainty does not mean thar a designated area is nort
16 critical h‘abitat," and that the Service must be given latitude to exercise its expertise, review
1.7 the best scientific information available and reach reasonable conclusions that the snake is
18 present in specific areas, particularly in light of the elusive, secretive nature of the snake. In
19 regard to the corridors that connect some of the critical habitat unjts, Defcﬂda.nté argue that
20 the Service applied its expertise to conclude that “the corridors were essential to the
21 cosiservation of the species and contained necessary primary constituent elements.” They
22 also argue théF the snake was actually sighted within Unit #6, one of the corridors, and that
23 the scientific literature identifies Unit #7, as “within the geographic range of the species.”
24 The court must agree with Plaintiffs that the approach taken by the Service threatens
25 to eliminate the statutory distinction between “areas within the geographic area occupied by
26 the species at the time it is listed,” and “specific areas outside the geographic area occupied
27
28 28
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by the species at the time itislisted . . . [that] are essential to the conservation of the
species,” both of which may be designated as critical habitat under 16 U.S.C. section
1532(5)(A). Thus while Defendants are correct in arguing that uncertainty as to exactly
where the snake may be found does not mean that a designated area is not critical habitat, at
some point such uncertainty makes it an abuse of discretion for the Servicc to designate the
land as occupied under section 1532(5)(A)(0).

Defendants attempt to portray this as a situation in which Plaintitfs simply disagree
with the Service’s experts. The court finds, however, that there is more substance ta the
issue. For example, as a partial explanation for why the Service included certain lands
described as “corriders™ within the occupied critical habitat, Defendants state that “the
corridors were essential to the conservation of the species and contained necessary primary
constituent elements.” The court must find as a matter of law that this is an insufficient basis
to designate land as occupicd critical habitat under the ESA. To do otherwise would be 1o
nullify the distinction between occupied and unoccupied land, a distinction Congress
expressly included within the ESA. See 16 US.C. § 1532(5)(A)(i) and (ii).

Further, Defendants ask the court t defer to the Service’s expertise in designating the
critical habitat as a whole as occupied, arguing as a basis for its decision that it used the best
scientific information available. But nowhere do Defendants directly address Plaintiffs’
claim that specific information was available to the Service that some of this land was not, in
fact, occupied hy the snake. That is, Defendants do not refer fhcv court to patticular parts of
the Administrative Record showing that the Service had and considered information directly
contrary to that cited by Plaintiffs. The court is therefore left in the position of wondering as
1o the basis of the Service’s decision. While the court is mindful of the requirement that it
give great deference to the decisions of the Service, the court is required to determine
whether the Service considered relevant facts and articulated a rational connection between

the facts found and the choice made, Baltimore Ges and Elec, Co. v. Natural Resources

29
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Defense Council. Inc., 462 U.S. 87, 105 (1983) ;'Marsh, 409 U.S. at 377. Here, the Service

has articulated no rational connection between the information cited by Plaintiffs, which was
in the Administrative Record and thus available to the Service, and the Service's decision to
include the areas in question within the designated oceupied critical habitat. The court
cannot defer to the Service’s decision when a basis for that decision it is not provided. See

Motor Vehicle Mfr. Ass’n of U.S., Inc. v. State Farm Mutual Auto. Ins, Co., 463 U.S. 29, 57

(1983) (court cannot infer an agency’s reasoning from mere silence or where the agency
failed to address significant objections and alternative proposals); see also SEC v. Chenery
Corp., 332 U.8. 194, 196-97 (1947)(*[i]t will not do for a court to be compelled to guess at
the theory underlying the agency’s action.”). [n this case, the court must conclude that in
light of Defendants’ fajlure to articulate a rational reason for including the areas in question
within the oceupied critical habitat in the face of the evidence to the contrary, it was an abuse
of discretion for the Service to do so.

Defendants also argue that the critical habitat designation jdentifies specific lands
with as much detail as possible. They explain that the Service used pictorial maps and
narrative legal Iand descriptions with sections, townships and ranges in designating the
critical habitat for the snake. Using these two methodologies, seven critical habitat “units”

were defined in the Final Rule, based on the actual locations of five different populations

(Units | -5 ) and two narrow connectivity corridors (Units 6 and 7). 65 Fed. Reg. 58950-

58962; 50 C.F.R. § 17.95(c). Seven maps, which were published in the Federal Register and

included in the Final Rule, identify each of the seven units of critical habitat using landmarks.

Id. Defendants argue that the Service’s overall approach to mapping of critical habitat
remaing sound, but admit that there are errors in the critical habitat legal descriptions,
explaining as follows:
These technical errors related to discrepancies found between the boundaries
on the critical habitat maps and how those boundariss were translated into the legal

descriptions that accompany the maps. Becausc the Service only first discovered .
these technical error late in the period of preparing this summary judgment motion, it

30
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1 has not had sufficient time to fully assess the scope of these errors. At this time, the
Service believes that the errors do not undermine the Service’s conceptual
2 methodology - the use of Whipsnake sighting data, aerial and digital photos, and GIS
technology to develop maps of critical habitat remains a reasonable methodology.
3 Nevertheless, a remand of the Final Rule will enable the Service to ensure that its
legal descriptions are entirely consistent with the mapped boundaries and accurately
4 reflect the changes to the proposed rule that were discussed in the Final Rule. See e g.
s 65 Fed. Reg. 58945 (“Summary of changes from the Proposed Rule).
Defendants' Opposition, 13:2-12.
6
. In their Reply, Defendants discuss the two aspects of the designation of the critical
g habitat which they previously acknowledged contained errors: the economic analysis and the
0 legal description of the critical habitat. They argue that these matters require remand, and
G
explain as follows:
10
The second matter requiring remand is the legal description of critical habitat.
11 Although the methodology by which the pictorial map was developed based upon the
best available scientific information and remains accurate, technical errors were made
12 when that map was converted into a narrative legal description, In particular, the
Service has admitted that although the biology behind the mapping exercise remains
13 valid, the narrative legal descriptions contain some ambiguities that make it unclear
where, exactly, the critical habitat boundary is in some cases. See Declaration at p.3,
14 1 5. If this Final Rule is remanded to the Service, the error will be corrected by
meodifying the mapped boundaries and the legal descriptions using Geographic
15 Infor;nation Systerns technology and an overlay map of 100 x 100 meter squares. [d.
atp. 4, Y6.
16 On this matter, vacatur of the Final Rule may be appropriate. The decision as
to whether or not to vacate a critical habitat rule depends upon the seriousness of the
17 error and its disruptive consequences. Building Industry Tegal Defense Foundation v,
Norton, 231 F.Supp. 3d 100, 104-108 (D.D.C. 2002). In this case, until these changes
18 are cornplete, some property owners in the regulated comimunity will remain unsure
as 1o whether there [sic] property is inside or outside of the critical habitat boundaries,
19 because different interpretations of the legal descriptions can produce extremcly
' different results. Declarationat p.3, 5. While the § 7 consultation process and the
20 exclusion criteria (or more precisely, the “non-inclusion™ criteria) [footnote omitted]
in the Final Rule would allow the Service 10 determine, on a case-by-case basis,
21 , whether a given parcel was or was pot critical habitat, the § 7 consultation process can
also place additional regulatory burdens on a landowner, as Plaintiffs note. Plaintiffs’
22 Initial Memorandum at 42-43. And, as previously explained to the Court, if the Final
Rule is vacated, no harm to the Whipsnake is anticipated, because the protections of
23 the ESA §§ 7, 9 and 10 remain in place. Federal Defendants’ Memorandum in
Support of Motion for Voluntary Remand (Feb. 21, 2002) pp. 13 -15, Accordingly,
24 this Court should vacate the Final Rule. Sze National Ass'n of Home Builders v.
Norton, 2001 WL 1876349 (D.Az., Sept. 21, 2001); but see NRDC. eral. V.
25 Department of the Interior, Civ. No, 99-5246 (SW) (C.D. Cal. June 12, 2002),
previously filed in Defendant-Intervenor’s Notice of Supplemental Authority (June 21,
26 2002) and attached to Federal Defendants’ Memorandum in Support of Renewed
- Motion for Voluntary Remand (October 28, 2002),
28 31
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Defendants’ Reply, 2:18 - 4:2.

The court will thus grant Plaintiffs judgment on this issue and remand the Final Rule
to the Service for the purpose of revising the legal description of the critical habitat.
5._Consideration of best scientific data available

As a final main argument in support of their contention that the Final Rule is invalid
because the designation of critical habitat for the snake does not comport with the statutory
definition of critical habitat, Plaintiffs argne that the Servicc failed to consider the best
scientific data available. Seg 16 U.S.C. § 1533(b)(2) (designation of critical habitat shall be
“based on the best scientific and commercial data available™). Plaintiffs claim that in this
case. although the Service was provided with signiﬁéant biological inforrmation indicating
that many areas within the boundaries of the proposed critical habitat units did not contain
essential physical or biological features, there is no evidence in the record suggesting that the
biological information was considered. Plaintiffs provide the three following specific
cxample. First, Plaintiffs cite information submitted by biologists Greg.Martinelli and
Darren Wiemeyear about a habitat assessment that had concluded that the Faria Ranch and
Freitas Ranch “do not possess adequate and necessary habitat features that are critical to
Alameda whipsnake survival.,” AR at 819. Second, Plaintiffs cite coniments from Karen
Swaim, who conducted a study of the snake in 1994, stating Ihat some properties within the
existing habitat areas had been surveyed for the snake with negative results, AR at 157.
Third, Plaintiffs refer to information from Terry Huffinan that a habitat assessmcnt was done
by biological consultant Gary A. Beeman, which indicated that the snake was not present at
the site on Lackland Drive, and that critical habitat existed only “on the northeast corner.”
AR at 839-44. Plaintiffs argue that the Serv'ice did not adch.'ess these findings in the Final
Rule, and did not exclude the referenced areas from the designated critical habitar,

In response, Defendants contend that the Administrative Record shows that the

Service considered the best scientific data available at the time of its decision. They comtend
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1 that the 7 volume, 2100 page Administrative Record in this case demonstrates that the
2 Service considered a vast range of information, including public comments and peer review,
3 AR at 729-1891; scientific journals, AR at 1875-1917; and a graduate thesis, AR at 1950-
4 2096, They argue specifically that Plaintiffs cite no data that the Service failed to include in
5 the Administrative Record. Defendants claim that the Service’s reliance on the data in the
6 Administrative Record complied with its obligation to use the best scientific date available,
7 and agency’s conclusion based upon that data and the scientific expertise of the agency’s
8 biologists deserves deference under the applicable standerd. In response to Plaintiffs’ _
9 argument that the Service failed to address specific information, Defendants contend that “the
10 Service, the expert agency charged with administration of the ESA, ﬂrcady reviewed that
11 data, rendered its own interpretation, and made its decision,” but provide no citation 1o the
12 Administrative Record demonstrating that the Service considered the particular information
13 cited to by Plaintffs.
14 Defendants note that they readily admit in the supplemental inforration
15 acécmpanyi.ng the Final Rule that there are gaps in the} best scientific data available. 65 Fed.
16 Reg. 58936. Defendants argue, however, that Plaintiffs cannot meet their burden of showing
17 that the Service’s decision was not rationally connected to the facts on the record. because
18 even if the evidence is not dispositive, the decision is not unpreasonable because the Service
19 considered the relevant factors and based its decision upon expert analysis of the available
20 data. See Fishermen’s Dock Co-op. v. Brown, 75 F.3d 164, 172 (4“’ Cir. 1996) (“often ‘the
21 available data do not settle a regulatory issue, and the agency must then exereise its judgment
22 in moving from the facts and probabilities on the record to a policy conclusion®”)(quoting
23 Motor thiclcs Mifrs. Ass’n v. State Fartn Mut, Autg Ins. Co., 463 U.S. 28, 52 (1983)).
24 Intervenor makés the same general arguments as Plaintiff.
25 Plaintiffs rely on Conper v. Burford, 848 F.2d 1441, 1454 (9% Cir. 1988), cert.
26 denjed, 489 U.S. 1012 (1989), in which the Ninth Circuit held that “[iln light of the ESA
27
28 ' 33
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1 requirernent that the agencies use the best scientific and commercial data available to insure
2 that protected species are not jeopardized, 16 U.S.C.§ 1536(a)(2), the USFWS cannot ignore
3 available biological information.” The section of the ESA rcferénccd, 16 U.S.C. section
4 1536(a)(2), sets forth the requirements to be adhered to by agencies in insuring that “any
5 - action authorized, funded, or carried out by such agency” complies with the ESA. Thﬁs, it
6 does not directly address the issue here, Le., the designation of critical habitat for a species by
7 the Service. However, in this context, the court finds no meaningful distinction between the
8 “best scientific and commercial data gvailable” standard under section 1536(a)(2) and the
9 - “best scientific data available” standard under section 1533(b)a)(1) in regard to designating
10 critical habitat. The court concludes, therefore, that the Service cannot simply ignore
11 available biological information in designating critical habitat for the snake.
12 Defendants do not deny that the Service did not contradict or refute the three specific
13 examples of information referred to by Plaintiffs and noted above. Nor do they deny that
14 the Service, in writing the Final Rule, did not exclude these arcas where this available
15 biological information indicared that essential physical or biological features did not exist or
16 the snake was not present. Defendants argue simply that the Service reviewed the data and
17 rendered its own decision in regard to it. Again, as with the issue of designating geographic
18 arcas as occupied by the snake, the court is left in the position of wondering as to the basis of
19 the Service’s decision. See Baltimore Gas, 462 U.S. at 105 ; Marsh, 409 U.S. at377. The
20 Service provides no rational connection between the information cited by Plaintiffs, which
21 was available to the Service, and the Service’s decision to include the areas in question
22 within the critical habitat, The court cannot defer to the Service’s decision When a basis for
23 that decision it is not provided. See Motar Vehicle Mfr. Ass’n v. State Farm Ins., 463 U.S.
24 29, 57 (1983). Therefore, the court must conclnde that in light of Defendants’ failure to
25 articylate a rational reason for including the areas in question within the critical habitat, it
26
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1 was an abuse of discretion for the Service to do so0.* The court will therefore grant Plaintiffs
2 F judgment on this issue,
3 II. Evaluation of Econamic hupacts

4 Plaintiffs contend that the Service failed to adequately evaluate the economic impacts
5 of designating the critical habitat for the snake. Specifically, Plaintiffs argue that the Service
6 used a method of economic analysis which was subsequently held to be improper in New

7 Mexico Cartle Growers v. U. 8. Fish and Wildlife Service, 248 F.3d 1277 (10* Cir. 2001).

8 Plaintiffs claim that because of its reliance on this approach, the Service failed to consider

9 many significant economic.impacts which do exist. Plaintiffs also argue that the Service

0

failed to adequately balance the benefits of including areas within the critical habitat

11 designation against the benefits of éxcluding them.

12 Under the ESA, the Service is required to “designate any habjtat of such species

13 which is then considered to be critical habitat” “concurrently with making a cietem‘aination .
14 . . thata species is an endangered species or a threatened species.” 16 U.S.C. §

15 1533(a)(3)(A). Although the listing of the species and the designation of its critical habitat
16 are to aceur copcwrently under the ESA, they are two distinet processes for which Congress
17 established distinct standards. Under 16 U.S.C. section 1533(b)(1)(A), the Service must

18 make the decision to list a species as endangered or threatened “solely on the basis of the best
19 scientific and commercial data available,” and thus cannot take into consideration the

20 econormic impacts of listing. In contrast, the dcsignatibn of critical habitat is to be made “on
21 the basis of the best scientific data available and after taking into consideration the economic
22

23 “*In response to Defendants’ arguments, the court emphasizes that it is in no way implying

that the Service should have gathered more information. See Southwest Center for Biglogical
24 || Diversity v. Babbitt, 215 F.3d 58, 60 (D.C.Cir. 2000) (“The ‘best available data’ requirement

makes it clear that the Secretary has no obligation to conduct independent studjes.”). Likewise,

25 || the court is not weighing and resolving contlicting expert opinions. See Marsh v. Qregon
Natural Resources Couneil, 490 11.S. 360, 378 (1989)(“When specialists express conflicting

26 || views, an agency must have discretion to rely on the reasonable opinions of its own qualified
experts even if, as an original matter, a court might find contrary views more persuasive.”).
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[ impact, and any other relevant impact, of specifying any particular area as critical habitat.™
2 16 U.S.C. § 1533(b)2). Further, the Secretary of the Service “may exclude any area from
3 critical habital if he determines that the bencfits of such exclusion outweigh the bencfits of
4 specifying such area as part of the critical habitat, unless he determines, based on the best
5 scientific and commercial data available, that the failure to designate such area as critical
6 habitat will result in the extinction of the species concerned.” Id.
7 In New Mexico Cattle Growers, the Tenth Circuit reviewed the Service’s analysis of
8 economic impacts associated with a critical habitat designation (“CHD?") for the
9 Southwestern willow flycatcher. The Tenth Circuit explained the analysis done by the
10 Service (“FWS”) as follows:
11 The Endangered Species Act ("ESA"), which controls CHDs, requires the
FWS to perform an cconomic analysis of the effects of the CHD before making a final
12 designation. 16 U.S5.C. § 1533(b)(2). In order to determine what the "economic
impact" of a CHD will be, the FWS has adopted an incremental baseline approach
13 (the "bascline approach”). The baseline approach utilized by the FWS is premised on
the idea that the [isting of the species (which will ocour prior to or simultaneously
14 with the CHD) will have economic impacts that are not to be considercd. The pam
statutory rationale for this position comes from 16 U.S.C. § 1533(b)(1)(A), which
15 states that listing determinations be made "solely on the basis of the best scientific and
commercial data available.” Thus, the baseline approach moves any cconomic impact
16 that can be atrributed to listing below the baseline and, when making the CHD, takes
into account only those economic impacts rising above the baseline. Using the
17 bascline approach, the FWS detcrmined that the flycatcher CEHD resulted in no
ecohoruic impact, Stating that "[c]ntical habitat designation will ... result in no
18 additional protection for the flycatcher nor have any additional economic effects
beyond those that may have been caused by listing and by other statutes.” Division of
19 Economics, U.S. Fish and Wildlife Service, Economic Analysis of Critical Habitat
5 Designation for the Southwestern Flycatcher, S3 (1997).
0
21 New Mexico Cattle Growers, 248 F.3d at 1280. The Tenth Circuit found that “[t]he crux of
22 the statutory dispute is in determining the meaning of ‘economic impact’ in 16 11.5.C.
23 Section 1533(b)(2).” Id. at 1283. Under the baseline approach adopted by the Service,
24 “unless an economic impact would not result but for the CHD, that impact is attributable to a
25 different causc (typically listing) and is not an ‘economic impaet . . . of specifying any
26 particular areu as critical habiwt.”” [d. The Tenth Circuit deflned the issue as whether the
27
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Service *must analyze all of the cconomic impacts of critical habitat designation (regardless

2 of whether the impacts are co-extensive with other canses), or only those impacts that are a
3 ‘but for® result of the CHD.” Id. at 1284,
4 The Tenth Circuit found that the Service hé.d a long held policy position that CHDs
5 were “unhelpful, duplicative, and unnecessary, and that this policy position developed from
6 the regulations promulgated by the Service defining the meaning of both the “jeopardy
7 standard,” applied in the context of listing, and the “adverse modification standard” applied
8 in the context of designating critical habitat. Id. at 1283; see 50 C.F.R. section 402.02. The
S court found that under these regulations, the two standards arc defined as virtually identical,
10 or, if not identical, one (adverse modification) is subsumed by the other (jeopardy). 1d.
11 Consistent with its policy positian, the Service found that the impacts of the flycatcher
12 listing and the flycatcher CHD were co-extensive. Thus, the Service stated in its economic
13 analysis that because all actions *“that result in adverse modification of critical habitat will
14 also result in a jeopardy decision, designation of critical habitat for the flycatcher is not
15 expected to result in any incremental restrictions on agency activities.” Id. at 1283-84,
16 The Tenth Circuit concluded as follows:
17 The statutory language is plain in requiring some kind of consideration of
economic impact in the CHD phase. Although 50 C.F.R, 402.02 is not at issue here,
18 the regulation's definition of the jeopardy standard as fully encompassing the adverse
o modification standard renders any purported economic analysis done utilizing the

baseline approach virtually meaningless. We are compelled by the canons of statutory
interpretation to give some effect to the congressional directive that economic impacts
20 be considered at the time of critical habitat designation. Brdger Coal Cg /Pac.

Miperals, Inc. v. Dir.. Office of Workers' Compensation Programs, 927 F.2d 1150,

21 1153 (10th Cir.1991) ( "We will ot construe a statute in a way that rendets words or
phrases meaningless, redundant, or superfluous.”), Because economic analysis dope

22 using the FWS's baseline model is rendered essentially without meaning by 50 C.F.R.
§ 402.02, we conclude Congress intended that the FWS conduct a full analysis of all

23 of the economic impacts of a critical habitat designation, regardless of whether those
irmpacts are attributable co-extensively to other causes. Thus, we hold the baseline

24 approach to economic analysis is not in accord with the language or intent of the
ESA.

25 : .

. " New Mexico Cattle Growers, 248 F.3d at 1285.

2

- The primary basis for Defendants® Motion for Voluntary Remand in the present case

28
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was that the approach the Service had utilized for evaluating the economic impacts related to
critical habitat designation was “substantially similar” to that utilized by the Service in New
Mexico Cattle Growerg. That is, the economic analysis for the critical habitat designation
for the snake was perfortned using an approach where the economics that were considered
included only those effects incremental to the critical habitat designation. 65 Fed.Reg,
58945, The Service did not examine the effects of the critical habitat designation that were
co-extensive with those of listing the snake as threatened, and concluded that *“no economic
impacts are expected from critical habitat designation above and beyond that already imposed
by listing the Alameda whipsnake ” 65 Fed.Reg. 58945. In their motion, Defendants argued
that the holding in New Mexico Cattle Growers should be followed in this case, and that the
Service was required to “reconsider the economic effects of designating critical habitat for
the snake using a method other than the baseline method struck down by the Tenth Circuit.”
Defendants therefore sought a voluntary remand of the rule in its entirety, explaining as
follows: “This process will result in FWS re-evaluating which areas contain the physical and
biological features essential for the conservation of the species, and whether those features
require special management considerations. Then FWS wili then [sic] conduct the economic
analysis, utilizing a new methodology calculated to meet the concerns voiced in New Mexico
Cattle Growers.” Defcndants did not explain what this “new methodology™is.  As set forth
above, the court denied Defendants™ motion for voluntary remand and renewed motion for
voluntary remand on the ground that Defendants have failed to demonstrate that this court
could properly remand an ESA rule to the Service without making & dr:termination on the
merits and without the Service camplying with the statutory procedures for revising a rule.
Now, Defendants do not oppose Plaintiffs’ motion for summaty judgment to the
extent that it challenges the economic analysis for the critical habitat designation. To the
contrary, Defendants expressly state that, “the Service concedes that, based upon recent

caselaw, the economic analysis in the Whipsnake critical habitat rule was in error,” and that

38
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1 “[a] remand for the limited purpose of readdressing the cconomic analysis will cnable the
2 Service to resolve Plaintiffs’ concerns.™ Defendants conclude, therefore, that assuning that
3 this court finds the Tenth Circuit’s interpretation of the ESA requirement of an econornic
4 analysis is correct and that the Service’s economie analysis in connection with the critical
5 habitat for the snake deficient for the same reasons found in New Mexico Cattle Growers,
6 “the appropriate remedy would be for this Court to remand the Whipsnake critical habitat
7 designation to the agency for the limited purpose of revising the economic analysis to comply
8 with the ESA, its regujations, and recent case law.” Defendants sugpest that the court should
9 proceed with the remand without further consideration of Plaintiffs’ economically based
10 claims. Neither in their present opposition nor in their original motions do Defendants
11 provide any discussion of how the analysis in the New Mexico Cattle Growers case is corrcet
12 in light of the controlling statutes.
13 ' Intervenor, however, does appose Plajntiffs’ motion ta the cxtent it challenges
14 Defendants’ economic analysis, claiming that the analysis fully complies with the ESA.
15 Intervenor contends that the incremental “baseline apprbach“ to preparing the economic
16 analysis for the critical habitat designation is the only one that comports with the plain
17 language of ESA, as sct forth in 16 U.S.C. section 1533(b)(2), which expressly provides that
18 (1) the listing decision must be based solely on best scientific and commercial datc availablc
19 and (2) the designation of critical habitat should eonsider the economic impact of specifying
20 any particular area as critical habitat. [t also argues that the analysis adopted in New Mexico
21 Catule Growers is at odds with the intent of Congress that economic considerations have no
22 relevance to the decision to list a species under the ESA. See H.R. Rep. No. 97-567, pt. |,
23 at 29 (1982), reprinted in 1982 U.S.C.C.A.N. 2807, 2820. Intervenor argues that there is no
74 point in calculating the costs that would be caused by both critical habjtat designation and
25 listing because listing must occur regardless of costs, -It argues further that the only role an
26 econommic analysis may play is to assess the incremental costs, above and beyond the costs
27 '
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associated with listing, of specifying particular areas for the protection conferred by critical
habitat designation. Thus.‘it concludes that as a matter of statutory interpretation, legislative
intent, and sound policy consistent with the overarching mandate of the ESA, the baseline
approach to analyzing the economic Lmpacts of critical habitat designation is the only correct
one, Intervenor concludes that because Plaintiffs have challenged only this baseline
approach, but not the underlying regulations, the court is free to deny Plaintiffs’ motion and
enter judgment for Defendants.”

Intervenor speculates that a remand of the snake critical rule to comply with the

interpretation set forth in New Mexico Cartle Growers could lead 10 the exclusion of areas

from the critical habitat on the ground that the economic impacts from listing and critical
habitat designation outweigh the benefits of including these areas in the rule. See 16 US.C.
§ 1533(b)(2). Intervenor argues that this would thwart Congressional intent to conserve and
recover listed species through the designation of crirical habitat unless the costs of that
additional protection cutweigh the benefits. ' '

Intecvenor also argues that including the economic impacts of liéting in the analysis

under section 1533(b)(2) will have one of two possible effects—either it will raake it

‘As a final point, Intervenor suggests that if this court is “troubled by the inconsistencies
that concerned the Tenth Circuit,” the proper course would be to strike down, as inconsistent
with the statute, the implementing regulations that give rise to this problem. This was done in
Sierta Club v. U.§. Fish and Wildlife Service, 245 F.3d 434 (5® Cir. 2001). In that case, the Fifth
Circuit found the definition of the destruction/adverse modification standard set forth in 50
C.F.R. section 402.02 to be facially invalid because of the “manifest inconsistency™ between it
and Congress’s uwnambiguously expressed intent that the Service elect not to designate a critical
habitat only in rare or limited circumstances. The problem with Intervenor’s argurnent is that
while the Sierra Club expressly challenged the regulation in Sierra Club v. U.S. Fish and Wildlife
Service, Plaintiffs in the present case do not challenge the underlying regulation. It is worth
noting, however, that the Tenth Circuit recognized the existence of the Sierra Club v. U.S. Fish
and Wildlife Service decision in New Mexico Cattle Growers, 248 F.3d at 1283 at note 2, stating
that the regulations were not before the court, and providing as follows:

FN2. Though these regulatory definitions are not before us today, federal courts have

begun to recognize that the results they produce are inconsistent with the intent and

language of the ESA, See, e.sr, Siema Club v, U.S. Fish and Wildlife Service, 245 F.3d

434 (5" Cir. 2001) (holding that the adverse modification standard of 50 C.F.R. 402.02 is
inconsistent with the ESA).

40
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I impossible for the Service to separate the costs associated exclusively with specifying

2 particular areas as critical habitat from the costs of listing and thus thwart the very purpase of

3 the requirement, or, if the Service does manage to separate out the costs of listing, it will

4 serve no purpose, because the Service has no discretion to act in any way upon the costs

5 associated exclusively with listing a species,

6 In 50 arguing, Intervenor proceeds from a false premise. Nothing in New Mexico

7 Cattle Growers legitirizes consideration, while designating critical habitat, of economic

8 impacts attributable solely to listing a species under the ESA. Rather, the Tenth Circult

9 defined the issue before it as “whether the [Service] must analyze all of the economic impacts
10 of critical habitat designation (regardless of whether the impacts are co-extensive with other
11 causes), or only those impacts that are a *but for’ result of the [eritical habitat designation].”
12 Id. at 1284.
13 Plaintiffs contend that Intervenor is mistaken in arguing that requi_ring the Service 10
14 consider a]l the economic impacts of designating critical habitat will necessarily lead the
151~ Service to improperly consider economic facts during the listing process. The court agrees.
16 As Plaintiffs argue, the ESA does not prehibit the Service from assessing the sconomic
17 impacts of listing a species as threatened or endangered, bur only prohibits those assessments
18 from forming a basis for the listing decision.
19 As long as the Service does not rely on its analysis of economic impacts in deciding
20 whether to list a species, collecting the information and evaluating it in designating a critical
21 habitat does not violate the ESA. The Tenth Circ11it, in addressing the issue, opined that
22 “[r]equiring that the [Service] comply with the intent of the legislative body by considering
23 economic impacts at a point subsequent to listing does not inject economic considerations
24 into the listing process, but rather situates those considerations in precisely the spot intended
25 by Congress.” New Mexico Cattle Growers, 248 F.3d at 1285. The court finds that
26 Plajntiffs are correct in arguing that because Congress has required‘ that the Service consider
27
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economic impacts, this court must presume that the Service can do so without compromising
its duty to list species, “solely on the basis of the best scientific and commercial date
available” as required under 16 U.S.C. section 1533(b)(1)(A).

After reviewing the parties’ arglunents and related authorities at great length, the
court must conclude that in light of the Service™s policy position expressed in 50 C.F.R.
section 402,02 defining the jeopardy standard used in listing as fully encompassing the
adverse modification standard used in designating qn'tica] habitat, an approach to economic
analysis that eliminates consideration of the impacts with multiple causes makes the
requirement for economic analysis meaningless. The court also concludes that the Tenth
Circuit was cortect in ﬁ11d§ng in New Mexico Cattle Growers, that “Congress intended that
the FWS conduct a full analysis of all of the economic impacts of a critical habitat
designation, regardless of whether those impacts are attributable co-extensively to other
causes.”” Id. at 1285. Accordingly, the court will grant Plaintiffs judgment on this issue and
will remand the Final Rule to the Service to conduct a2 new economic ahaiysié under the ESA

in accordance with the reasoning set forth in New Mexico Cattle Growers.

I11. and IV. Notice ta Public_and Response to Public Comments

Plaintiffs contend that the Service failed to comply with the notice requirements under
the ESA regarding the proposed critical habitat for the snake. They argue that in the proposed
rule, the Service provided only general information about the scope of the critical habitat
area, and did not expressly define specific primary constituent elements or identify where
these elements are located within the designated critical habitat area. Further, Plaintiffs argue
that the Service did not draw precise boundaries or clearly identify those areas the Service
claims will not be deemed critical habitat, although they have been included within the
critical habitat boundaries. Plaintiffs’ arguments thus echo those they make in regard 1o the

substance of the Final Rule.

Plaintiffs rely on 16 U.S.C. section 1533(b)(5), which requires the Service 1o provide

42
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notice to the public regarding any proposal for critical habitat designation. Specifically, it
requires that the Scrvicc publish a general notice and the compléte text of the proposed rulc
in the Federal Register, give actual notice to State agencies and counties or equivalent
Junsdictions, give notice to appropriate professional scientific organizations, and publish a
summary of the proposed rule in a newspaper of general circulation. Plaintiffs further rely on
section 553(b) and (c) of the APA, incorporated in the ESA by reference, 16 U.S.C. §
1533(b)(4). Section 553(b) provides specifically that the notice shall include:

1) a staternent of the time, place and nature of public rule making procesdings;
. 2) reference to the legal authority under which the rule is proposed; and
3) either the terms or substance of the proposed rule or a description of the subjects and

issues involved.
5 U.S.C. § 553(b).

The Ninth Circuit has held, where propased rulemaking was conducted in
accordance with the APA and other environmental laws, “notice is adequate if it is sufficient

to provide the public with a meaningful ‘opportunity to comment oa [the proposed]

provisions’ . . . and ‘allows interested parties to offer informed criticism and comments.””

Hallv. ILS EPA, 273 F.3d 1146, 1162 (9" Cir. 2001) (quoting Qber v. EPA, 84 F.3d 304,

316 (9* Cir, 1996) and Copn. Fund for the Egv't. Inc. v. EPA,, 696 F.2d 179, 185-86 (2™ Cir.
1982)) (internal punctuation, citations and quotation marks omitted) . In this case, Plaintiffs
contend that the Service failed to provide a clear statement of the scope of the *“critical
habitat” and so deptrived interested individuals with a meaningful opportunity for comment.
Plaintifls argue that the nolice of the proposed critical habitat designation was therefore
legally deficient and the final rule invalid.

' On March 8, 2000, the Servics published the proposed rule for the critical habitat
designation for the snake, entitled, “Endangered and Threatened Wildlife and Plants;

Proposed Detenmination of Critical Habitat for the Alamcda Whipsnake (Masticophis
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lateralis euryxanthus).” Deadlines and contact information for submission of public
comments were included. 65 Fed. Reg. 12155-56. The ESA was cited as legal authority for
the proposed rule. The proposed rule provided in part that, “We [the Service] solicit data and
cornments from the public on all aspects of this proposal, including data on economic and
other aspects of the designation.” 65 Fed.Reg. 12155. The proposed nlje identified and
explained the various types of habitat in which the snake had been found, including rock
outcroppings, scrub communities. and grasslands. Id. at 12156, 12158-59. Under a section
entitled “Eftfects of Critical Habitar Designation,” the propased rule further provided a list of
Federal agency activities that could be affected by the designation of critical habitat. [d. at
12161-62. The proposed rule included graphical map depictions of the regions affected,
namcd counties, and described the potentially affected property using sections, townships and
ranges. A subscquent notice issued on May 15, 2000, reopened the public comment period,
further described the counties affected, and announced two public hearings to be held in San
Ramon, California. 65 Fed. Reg. 30951. In light of these procedures, Defendants contend
that the Service complied with the notice requirements under section 1533(b)(5) in regard to
the proposed critical habitat designation...

The court finds that the Administrative Record in this case demonstrates that as
Defendants argue, the Service complied with the notice requiremcnts for the proposal for the
critical habitat designation for the snake to the extent of the timing and method of giving
notice. However, the court further finds that to the extent that the court has found the Final
Rule deficient to the extent that it does not comport with the statutory definition of critical
habitat, the court must also find that the notice provided by the Service in regard to the
proposed rule deprived the public of a meaningful opportunity to comment and to offer
informed criticism and comments. See Hall. Accordingly, the court concludes that the notice

provided by the Serviee in this case was inadequate under the ASA and the ESA, and thus

will grant Plaintiffs judgment on this issue,
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Plaintiffs also contend that the Service failed to adequately respond to many
significant public comtnents that would require substantial change in the designation of
“critical habitat” for the snake. The APA provides that [a]fier notice required by this section.
the agency shall give interested persons an opportunity to participate in the rule making
through submission of writtcn data, views, or arguments with or without opportunity for oral
presentation. After consideration of the relevant matter presented, the agency shall
ncorporate in the rules adopted a concise general statement of their basis and purpose. ™ 5
U.8.C. § 553(c). Plaintiffs argue that significant comments require an adequate response,
and then specify scveral areas of public comment to which Plaintiffs believe the Service
failed to adequately respond. These include: 1) comments that the snake was not found in
specific areas within the proposed critical habitat; 2) comments that the houndaries of the
critical habitat were unclear; 3) comments that the primary constituent elements are
uncertain; 4) comments that empirical evidence shows specific areas are not actual or suitable
habitat; and 5) comments that existing uses of the critical habitat will not interfere with the
survival of the snake. Plaintiffs contend that each of these claims, if true, would require a
change in the Final Rule and therefore warranted a substantive response, which they claim

the Service did not provide.,

The Ninth Circuit has explained as follows in regard to an agency’s duty to respond to

public comments:

[Aln agency need only respond to "sipnificant” comments, i.e,, those which raise
relevant points and which, if adopted, would require a change in the agency's
proposed rule. Home Box Office v. FCC, 567 E.2d 9, 35 & n. 58 (D.C.Cir.), cert.
denied, 434 1J.S_ 829, 98 S.Ct. 111, 54 L.Ed.2d 89 (1977). The failure to respond to
comments is grounds for roversal only if it roveals that the agency's decision was not

based on consideration of the relevant factors. Thompson v. Clark, 741 F.2d 401, 409
(D.C.Cir.1984).

American Minjng Congress v, U.S, EPA, 965 F.2d 759, 771 (9" Cir. 1992).

The Administrative Record in this case indicates that hundreds of pages of public

comment were considercd and oral comments from 45 people were heard by the Service,
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1 AR at 729-1871, 65 Fed. Reg. 58940. The Service summarized and responded 1o Lhese
2 public comments in 6 pages of the supplemental information to the Final Rule. 65 Fed Reg.
3 58939-945. Defendants contend that these pages demonstrate that the Service gave more
4 than adequate consideration to the public r;ormnents ﬁladc in response to the proposed rule.
5 First, Defendants argue that public comments that the'snake was not present in various areas
6 proposed for designation as critical habitat were responded to in their Responses to
7 Comments (1) and (Jk) in the Final Rule. They further argue that, as.the Service explained
8 in its response, live trapping surveys, sightings of the snake or hy.bn'd relatives, reasonable
9 assumptions, the need for future genetic connectivity and movement corridors, and the
10 absence of other more comprehensive data all supported the Service’s more protective
11 approach to critical hahitat desipnation. 65 Fed. Reg. 58941; AR at 2048, 1368, 1876, 1883.
12 Second, Defendants argue that public claims that the critical habitat designations were
13 vague were considered by the Service in Response to Comments (3b) ‘and (4¢). They further
14 argue, that as set forth above, the Service indicated in the Final Ru-lc-that roads, waterways,
15 landmarks and legal descriptions associated with the critical habitat were all identified. 65
16 Fed. Reg. 58942,
17 ' Third, Detendants argue that public concerns regarding the uncertainty of the primnary
18 constituent elements were considered in Response to Comment (1a). They further argue that
19 the Service acknowledged some uncertainties, but relied upon historic range and Whipsnake
20 surveys. AR at 1888, 1914, 1949, 2048, 1894, 2097.
21 Fourth, Defendants argue that public comments related to the cffects of critical habitat
22 designation upon existing uses such as hiking, horseback riding, and cycling, were considered
23 in Response to Comment (le). Defendants also argue that in the Final Rule, the Service
24 | noted that these activities do not pose the same threat to hzbitat as construction of new trials.
25 and that recovery plans and management plans would address any unique concerns that
26|  emerge. 65 Fed. Rog. 58941, |
27
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Based on its review of the Responses to Comments section of the Final Rule, the
court finds that the Service’s responses to public comment on the proposed rule were
minimally legally adequate under the standard set forth in American Mining Congress. That
15, the Service responded to the “significant” comments as the term is defined therein.
Defendants are thus entitled to judgment on this issue. The comrectness of the Service’s
responses is a separate issue, and is addressed indirectly above in terms of the cowt’s
conclusions in regard to the Service’s compliance, in drafting the Final Rule, with the
statutory definition of critical habitat. |

V. EA and EIS Requirement Under NEPA

Plaintiffs contend that the Service failed to complete an adequate assessment under
the NEPA, because it did not prepare an Environmental Assessment (“EA™), 40 CF.R.
section 1508.9, or an Environmental Impact Statement (“EIS™), 40 C.F.R. section 1508.11.
See 42 U.S.C. § 4332(C). In Douglas County v. Babbitt, 48 F.3d 1495, 1507 (9% Cir. 1995),
cert. denied 516 U.S. 1042 (1996), the Ninth Circuit held that the EA and EIS requirements

of the NEPA do not apply 1o the designation of critical habitat under the ESA, explaining as

follows:

[W]e find that NEPA doe¢s not apply to the Secretary’s decision to designate a habitat
for an endangered or threatened species under the ESA because (1) Congress intended
that the ESA critical habitat procedures displace the NEPA requirements; (2) NEPA
does not apply to actions that do not chaage the physical environment; and (3) to
apply NEPA to the ESA would further the purposes of neither stanite.
Plaintiffs acknowledge the Douglas County decision, but invite the court to revisit the issue
in light of the decision in Catron Count ard of Commissioners v. U. 8. Fish and Wildlife
Service, 75 F.3d 1429 (10 Cir. 1996), in which the Tenth Circuit reached the opposition
conclusion and held that the designation of critical habitat under the ESA is subject to the EA
and EIS requirements of the NEPA, Plaintiffs state that this claim is raised in order to
prescrve it for appeal.

It would, of course, be clear error for this court 1o consider the Tenth Circuit’s ruling

47
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on an issue on which there is coptrary Ninth Circuit authority on point. Accordingly, the
2 court will reject Plaintiffs’ contention that the Service failed to conduct an adequare

3 assessment under the NEPA, and will grant Defendants judgment on this issue.
4

V1. Repulatory Flexibility Act Analysis

5 Plaintiffs contend thar the Service failed 10 adequately conduct the regulatory

6 flexibility analysis required by the RFA, 5 U.S.C. sections 601, et seq. The RFA requires the

7 Service to conduct an analysis of the impact of its ruling on small entities if the action will

1 have a “significant economic impact on a substantial number of small entities.” 5 U.S.C. §

9 605. In this case, becanse of its reliance on the baseline standard, the Service concluded that
10 the final rule was “not expected to result in any restrictions in addition to those currently in
1 existence.” 65 Fed. Reg. 38, 947. Thus, the Service concluded that the designation of the
12 critical habitat for the snake would not have “a significant effect on a substantial number of
13 . small entities,” and therefore did not conduct an analysis under the RFA. ‘Pllaintiffs contend
14' © that because the Service’s regulatory flexibility analysis depends upon its ﬁse of the baseline
15 standard, the analysis is flawed and thus invalid.

16 In tesponse, Defendants argue that a remand of the Final Rule for reconsideration of
17 the econornic analysis under New Mexico Cartle Growers would enable the Service to ensure
18 that the RFA is properly considered, if it is applicable. Defendaqts conclude, therefore, that 1t
19 is unnecessary for the court to address the merits of I-‘lgimiffs’ claims regarding this statutc.
20 and provide no analysis of this claim.

21 In its separate response, Intervenor contends that the Service properly determined that
22 the designation of critical habitat would not have a significant impact on a substantial number
23 of small entities. Intervenor argues that Plaintiffs’ argument to the contrary is incorrect

24 because it is based solely on their conclusion that the baseline approach to economic analysis
25 is inappropriate, a conclusion that Intervenor disputes.

26 As discussed above, the court will remand the Final Rule to the Service to conduct a
27 ' ‘
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I new economic analysis. The regulatory flexibility analysis conducted by the Service in

2 regard to the designation of the critical habitat for the snake derived from that economic

3 analysis. Thus, a new economic analysis will require the Service to also conduct a hew

4 regulatory flexibility analysis. Accordingly, the court finds it unnecessary to address the

5 Service®s prior conclusion under the RFA. The court will grant Plaintiffs judgment on this

6 issue.

7

8 Plaintiffs contend that the Service failed to adequately complete the analysis required

9 by the SBREFA. which provides that before any final rule can take effect, the Service must
10 provide Congress with both a reporr indicating whether the mile isa méj or rule and a cast-
11 benefit analysis of the rule. 5 U.S.C. §§ 801, ct seq. A “major rule” is one that will likely
12 resuft in (1) aﬁ annual effect on the economy of $100 million or more; (2) a major increase in
13 costs or prices for consumers, individual industries, federal, state, or local government
14 agencies, or geographic regions; or (3) any significant adverse offects on competition,
15 employment, investment, productivity, innovation, or ability of United States-based
16 enterprises to compete with foreign-based enterprises. 5 U.S.C. § 804(2).
17 ' In this case, the Service’s expert concluded, based on the Service’s use of baseline
18 economiic analysis, that the designation of the critical habitat for the snake would not cause
19 any of these four results. Plaintiffs contend that to the contrary, the designation of critical
20 habitat for the snake is a “major rule,” again relying on their contention that the baseline
21 economic analysis was improper.
22 In response, Defendants argue as with the RFA that 2 remand of the Final Rule for
23 reconsideration of the economic analysis under New Mexico Cattle Growers would enable
24 ~ the Service to ensurc that the SBREFA is properly considered. Defendants argue, therefore,
25 that it is unnecessary for the court to address the merits of Plaintiffs’ ¢laims regarding this
26 statute, Defenciauts provide no anzlysis of the merits of Plaintiffs’ claims regarding
27
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compliance with SBREFA.

In its separate response, Intervenor contends that the Service properly determined that
the designation would not create the necessary economic impacts to require reports under the
SBREFA. Thatis, the Service’s conclusion, based on its baseline economic analysis, was
that the designation will not bring about any of the results that would cause the rule to be
designated a major rule. 65 Fed. Reg. 58,947; AR at 713,

As it did in regard to the RFA, the court finds that the analysis done by the Service in
accordance with the SBREFA was derived from the economic analysis it did uncfcr the ESA.
Therefore, the court finds 1t unnecessary to address the Service’s conclusion under the
SBREFA, and will grant Plaintiffs judgment on this issue.

VIII. Conclugions

Defendants contend that in designating the critical habitat for the snake, their analysis
was macro-level, looking at the geography of an entire region and using the best scientific
information available to designate specific areas as critical habitat.- Tfl_éy ciiatactexizc
Plaintiffs’ Ghalle.née 1o the designation as insisting on an unreasonable and unworkable
amount of precision and detail on all aspects of designating the critical habitat, from
specifying the geographic area involved to identifying essential biological or physical
features. Defendants’ arguments can be accurately summaﬁzed as claiming that they did the
best they could with the limited resources available to them, that no more is required from

them under the ESA and the APA, and the court should defer to the Service’s expertise in

_ these matters. 0

As appealing as this portrayal of the case might be, as the court as explained above,

10

The court is ufipersuaded by Defendants’ complaints about the short time they had

to complete the Final Rule, in light of the fact that the Fina] Rule listing the snake under the ESA
was published in 1997, Sge 16 U.S.C. § 1533(a)(3)(AXdesignation of any habitat than

considered 1o be critical shall be done concurrently with listing the species as endangered or
threatened). . ‘

30
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1 there is much morc to Plaintiffs” arguments than a general demand for more detail. Initially.
2 Plaintiffs contend that the Final Rule is invalid because the designation of critical habitat for
3 the snake does not comport with the statutory definition of critical habitat for lands occupied
4 by members of the sﬁccies of, “the specific areas within the geographical area occupied by
5 the species, at the time it is listed in accordance with the provisions of section 1533 of this
6 title, on which are found those physical or biological features (T) essential to the conservation
7 of the species and () which may require special management considerations or protection.”
8 16 U.S.C. § 1532(5)A)(i). As detailed above, the court concludes that despite its discussion
9 of where such features ;ﬁay be found, the Service has failed to actually identify what features
10 essential to the conservation of the species, and, relatedly, has failed to explain why any
11 particular features at all are essential, Second, the court has coneluded that the Service has
12 knowingly designated as critical habitat areas that do not now contain essential physical or
13 biological features, improperly relying on the exclusion criteria and the Section 7
14 consultation process to form a basis to exclude these areas at a later time. The cowrt has
15 found, however, that the Service acted properly in designating less than the entire area that
16 can be occupied by the snake. Third, the court has concluded that the Service failed to
17 properly consider the prerequisite that land designated as critical habitat may require special
[8 management considerations or protection, and instead considored this issuc aftor it had
19 designated the critical habitat. .
20 Fourth, on the issue of identification of the geographic areas occupied by the species
21 at the time of listing, the court has found that the approach taken by Defendants fails to
22 adequately distinguish betwecen areas “within the geopraphic area occupied by the species™
23 and “ateas outside the geographic area occupied by the species,” as set forth in 16 U.S.C.
24 section 1533(5)A)(1) and (ii). Further, the court will grant Defendants’ request that the court
25 remand the Final Rule to allow the Service to make corrections in the _admittcclly defective
26 narrative legal descriptions of the critical habitat. Fifth, in regard to the requirement that the
27
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Service use the best scientific and commercial data available. the court has found that the
Service failed to articulate any rational basis for including certain areas within the critical
habitat, and therefore abused its discretion in doing $o.

Plaintiffs' second major contention is that the Service failed 1o adequately evaluate
the economic impacts of designating the critical habitat for the snake. Relying én the Tenth

Circuit’s reasoning in New Mexico Cattle Growers, Defendants concede that the economic

analysis in regard 1o the critical habitat designation for the snake was in error. As set forth

above, the court finds the Tenth Cireuit’s reasoning persuasive.

In regard to Plaintiffs’ third and fourth major contentions, the court has concluded thar

because the designation of the critical habitat for the snake did not comport with the statutory
definition of critical habitat, the notice provided to the public was inadequate under the APA
and the ESA. It has found, though, that the Service’s responses to the comments were

minimally legally sufficient.

Finally, the court has found that Defendants are corrcet that in light of controlling -

Ninth Circuit authority, no EA or EIS was required under NEPA for the critical habitat
designation. However, due to their concession that their economic analysis under the ESA
was faulty, Defendants have also essentially conceded that their analysis under the RFA and

the SBREIFA must be reconsiderad.

Thus, sympathetic as the court may be to the constraints under which the Service

operates, it cannot simply accept the Service’s assurances that it has done all that is required of
it and the court should defer to the judgment of its experts. As outlined above, abave, the
court has found substantive defects in the designation of the critical habitat (or the snake

which go beyond the issue of the degree of detail required or differing opinions.

IX Remand and Vacatnr
Plaintiffs contend that in light of the unlawfu] nature of the Final Rule, the appropriate

remedy in this case is to vacate the entire Final Rule and remand it to the Service. “Ordinarily
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when a regulation is not promulgated in compliance with the APA, the regulation is invalid.”

Idaho Farm Bureau Fed’n v, Babbitt, 58 F.3d ar 1405 (citing Western Oil and Gas v. U.S.

EPA, 633 F.2d 803, 813 (9th Cir.1980)). “However, when equity demands, the regulation
can be left in place while the agency follows the necessary procedures.” Id. Factorsto be
considered on this issue include the following:
In determining whether an agency's action should be vacated or not pending
rectification of a procedural flaw, the Court must consider (1) the purposes of the

substantive statute under which the agency was acting, (2) the consequences of
invalidating or enjoining the agency action, and (3) and potential prejudice to those

who will be affected by maintaining the status quo, Weinberger v. Romerp-Barce]p,

456 U.S, 305, 102 8.Ct. 1798, 72 L.Ed.2d 91 (1982); Amagco Prod. Co. v. Village of

Gambelil, 480 U.S. 531, 542, 107 5.C. 1396, 1402-03, 94 L.Ed.2d 542 (1987). In

addition, the Court must consider the magmtude of the administrative errar and how

extensive and substantive it was,
Endangered Species Committee of the Building Industry Association v. Rabbitt, 852 F.Supp.
32,41 (D.D.C. 1994). Plaintiffs argue that in this case, vacating the Final Rule will not
frustrate the purposes of the ESA and the consctiucnc:s will not be severe. As sct forth
above, the first two stated purposes of the ESA are “to provide a means whereby the
ecosystems uﬁon which endangered species and threatened species depend may be
conserved,” and “to provide a program for the conservation of such endangered species and
threatened species.” 16 U.5.C. § 1531(b).

Plaintiffs argue, based on the Declaration of Defendants’ expert, that if the Final Rule
is vacaied, the conservation needs of the spake will be adequately provided for through the
other protections of the ESA. Declaration of Gary Frazer, 4 (“past consultation history and
our understanding of probable future consultation outcomes suggest that the existence of
critical habitat has not added significantly to the protection of the whipsnake, and that vacating
the critical habitat rule during the remand will not impede its conservaton.™). Plaintiffs
contend that in contrast, those who own land and operate businesses within the critical habitat
boundary face significant Eurdens if the Final Rule remains in place during the remand pertod.

Plaintiffs base their contention on the Section 7 consultation process required when a
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proposed project has a “federal nexus™ and the permit requirements under Section 10.

As set forth above, Defendants acknowledge that two.aspects of its designation of
critical habitat for the snake contain errors which require remand. These are: 1) the economic
analysis; and 2) the legal description of the critical habitat. Defendants claim that the covor in
the cconormic analysis does not require the Final Rule to be vacated, but that the seriousness of
the error in the legal description, as explained in the Frazer Declaration, does require thar the
Final Rule be vacated. On the issue of the seriousness of the error and its disruptive
consequences, Defendants assert that until the errors in the legal description are corrected,
some property owners in the regulated area will rtemain unsure whether their property is inside
of the critical habitat boundaries, because different iuterprefations of the legal descriptions can
produce very different results. See Frazer Declaration at 3. Defendants argue that while the
Section 7 consultation process and the exclusion criteria, 65 Fed.Reg. 58949, would allow the
Service to determine whether a given parcel was critical habitat, the Section 7 consultation
process can, as Plaintiffs note, also place additional regulatory burdens on a land owner.
Defendants repeat their argument, first made in connection with their Motion for Voluntary
Remand, that no harm to the snake will be caused by vacating the Final Rule, because the
protections of the ESA Sections 7, 9 and 10 remain in place. Seec 16 U.8.C. §§ 1536, 1538,
and 1539.

Intervenor disagrees with both Plaintiffs and Defendants and contends that if the court
determines that it is necessary to remand the Final Rule to the Service, it should do so without
vacating it. Intervenor argues that serious concerns exists here regarding the potential
extinction of an animal species, citing Idaho Farm Bureau Fedegation v. Babbitt, 58 F.3d 1392,
which concerned a challenge to the final rule listing the Bruneau Hot Springs Snail as an
endangered species. The Ninth Circuit struck down the listing but left the rule in place on
remanding based on equitable concems. In particular, it noted concern existed about the

patential extinction of the animal species, because there was no dispute that the flow in the
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only known spring to constitute habitat for the snail was greatly reduced. Id. at 1405. The

court is unwilling to rely on the reasoning in Jdaho Farm Bureau in the present case, finding
that it does not involve such a dire situation. That is, the present case concerns the designation
of critical habitat for a threatened species, not the listing of 2 species as endangered. Further,
while the Ninth Circuit in Idaho Farm Bureau found that setting aside an entire final rule
would be wasteful when a more closely tailored remedy was avaijable, the error in question
was the agency’s failure to make available for public comment a pasticular study relied upon
by the agency. Here, the court has found much more serious and pervasive errors on the part
of the Service, which weighs against leaving the Final Rule in place.

Intervenor disagrees with Plaintiffs’ claim that leaving the Final Rule in place will
impose significant burdens on them and other private landowners, arguing that the Section 7
requirements triggered by a federal nexus apply based not only on the designation of critical
habitat but also on the listing of the species. Intervenor explains:

For the whipsnake, critical habitat has been desiFnatcd withi'n'?the occupied

geopraphical range of the species. Therefore, all federalized projects within critical

habitat are already required to incur the coste of conducting a biological assessment
under Section 7 , by virtue of the listing decision alone. If the biological assessment
indicates that the project “ray affect”? the listed specics, then a full biological opinion
will be required. It is only at this point in the process that the designation of critical

- habitat may impose additional costs; if the action will not jeopardize the species, but
will adversely modify its critical habitat, restrictions that would not otherwise result

from listing alone could be required. Up uantil that point, the regulatory burden 1o

assess the habitat applies as a result of the listing alone, regardless of whether critical

habitat has boen designated. Of course, as discussed below, under the Service’s
current regulations, there also will be no additional economics (sic] impacts from
conditions imposed in the biological opinion because the regulations consider jeopardy

1o the species and adverse modifications of its critical habitat to be equivalent.
Intervenor's Reply, fn. 5,

Intervenor further contends that equitable considerations weigh heavily in favor of
leaving the Final Rule in place pending any remand. Specifically, Intervenor argues that the
snake has only gained protection for its critical habitat after a long process culminating in the
court-ordered designation at issue here, and that it remains threateped by ongoing destruction

and fragmentation of its habitat. Intervenor argues that this leaves the snake vulnerable to
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cxtinction and so will frustrate the purposes of the ESA. Intervenor cites Western Qil and

2 Gas, 633 F.2d at 813, in which the Ninth Circuit held that in deciding to leave in place a
3 challenged regulation pending remand 1o permit further public comment, it was “influenced by
4 the possibility of undesirable consequences which we cannot now predict that might result
s from invalidation of the designations.” Again, the court finds that the errors by the Service in
6 this case are much more serious than the violations of the prior notice and comment
7 requirements that were found in Western Qi] and Gas.
8 Based on all of the parties” arguments, the court finds that Sections 7 and 10 of the
9 ESA impose their burdens based on gither the listing of the species or the designation of
10 critical habital. See 16 U.S.C. section 1536(a)(2)(creuting a duty to insure that actions neither
11 “Jeopardize the continued existence of any endangered species or threatened species” nor
12 results in “the destruction or adverse modification of habitat of such species™); 16 UU.S.C. §
13 1539(a) (authorizing the issuance of permits 10 engage in acts otherwise prohibited by section
14 1538, which prohibits the “talking” of a [isted species or the violation of any regulation
i3 perttaiming to such species), This finding results leads the court to two conclusjons. First, the
16 court concludes that existence of the critical habitat designation does not impose significantly
17 greater burdens on Plaintiffs ox othcr private landowners than are imposed by the listing of the

18 species under the ESA. Thus, the court finds that Plaintiffs have overgtated the buzden they

19 will carry if the status quo is maintained and the Final Rule is left in place upon remand,
20 Therefore, the court rejects this argument as a basis for vacating the Final Rule.
21

Second, however, the court also concludes that, because the statutory protections

22 afforded by designating the critical habitat paralle] those afforded by listing the species as

23 threatened, vacating the Final Rule would not expose the snake to significantly greater threats
24 of extinction. Therefore, the court is unconvinced by Intervenot’s arguments that the Final

25 Rule should remain in place to protect the snake from “ongoing destruction and fragmentation
26 of iis habitat,” and that vacaling the Final Rule upon remand will not violate the purposes of
27
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Finding itself unconvinced by any of the parties’ equitable arguments except that

vacating the Final Rule would not expose the snake to significantly greater threats of

extinction, and having found that designation of the critical habitat for the snake 1o violate the

ESA and the APA on numerous grounds, the court concludes that vacating the entire existing

Final Rule 1s the only proper course of action in this case.

41)

2)

3

4)

3)

ORDER
In light of the foregoing Memorandum Opinion, IT IS HEREBY ORDERED that:
Plaintiffs’ motion for summary judgment is GRANTED and Defendants’ motion 15
DENIED as to Plaintiffs’ claim that the designation of critical habirtat does not comport
with the statutory definition of occupied geographic areas under 16 U.S.C. §
1532(5)(A), except that Plaintiffs’ motion is DENIED and Defendants’ motion is
granted on the single issue of whether the Service designated as critical habitat less '
than the entire area that can be occupied by the snake;
Plaintiffs’ moton for summary judgment is GRANTElj -and Defendants’ motion is
DENIED as to Plaintiffs’ claim that the Service failed to comply with the requirement
that it consider the best scientific data available under 16 U.S.C. section 1533(b)(2);
Plaintiffs’ motion for summary judgment is GRANTED and Defendants’ motion is
DENIED as to Plaintiffs’ claim that the Service failed to adequately evaluate the
cconosmic impacts of designating the critical habitat for the snake;
Plaintiffs’ motion for summary judgment is GRANTED and Defendants’ motion is
DENIED as to Plaintiffs’ claim that the Service failed to comply with the notice
requirements for the proposed rule;
Plaintiffs’ motion for summary judgment is DENIED and Defendants’ motion is

GRANTED ss to Plaintiffs’ claim that the Service failed to adequately respond to

public comments on the proposed rule;
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1 6) Plaintiffs’ motion for summary judgment is DENIED and Defendants’ motion is

™~

GRANTED as to Plaintiffs” clam that the Service erred in failing to complete an

3 adequate assessment under the NEPA;
4 7 Plaintiffs’ motion for summary judgment is GRANTED on Plaintiffs’ claim that
5 Defendants failed to adequately conduct the regulatory flexibility analysis under the
6 RFA;
7 g) Plaintiffs’ motion for summary judgment is GRANTED as to Plaintiffs’ claim that
8 _ Defendants failed to adequately conduct the analysis required by the SBREFA;
9 9) The Final Rule designating the critical habitat for the snake published in the Federal
10 Register on October 3, 2000, is VACATED and REMANDED to the Service for
11 further action in compliance with this Memorandum Opinion and Order;

12 10) A status conference is HERERY SET for June 2, 2003, at 1:30 p.m.., at which time the

13 parties ghall be prepared to discuss the time by which the Service shall issue a new
(4 Final Rule. o

18 DATED: § - Y-0F T,
ONY W_ISE1
UNITED STATES DISTRICT JUDGE
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